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Current Topics. 
Quo Vadis. 

Iv THE half-dozen issues of Toe Souicrrors’ Journat which 
have appeared since New Year’s Day, as our readers will have 
observed, a gradual reconstruction of the paper has been 
taking place. The object of these changes, of course, is to 
adapt the JouRNAL to new conditions and to render it a more 
effective instrument for placing before solicitors information 
on all that is important or interesting in the legal world of the 
moment. These changes, it is hoped, are now substantially 
completed and the JourRNAL to-day has assumed the form 
which it is intended to bear during, at any rate, the immediate 
future. The net result of the reconstruction is threefold. 
The JouRNAL is somewhat enlarged; a more durable paper 
with a greater length of page is used and a somewhat more 
artistic type has been employed; also, most of the literary 
matter now appears in long primer instead of in smaller and 
less legible print. Again, the matter has been re-arranged and 
te-distributed ; comments on special classes of cases and 
statutes which once appeared all together under “ Current 
Topics ” are now collected into a number of special columns 
dealing each with one main subject-matter, e.g., A Con- 
veyancer’s Diary, Landlord and Tenant Notebook, Curia 
Parliamenti, Scintille Juris, Bona Vacantia, Res Geste and 
Res Judicate. It is hoped that this division of labour will 
make it possible to see that nothing of real importance in any 
branch of law fails eventually to receive notice in our columns. 
Finally, an effort has been made to increase somewhat the 
quantity and quality of the leading articles and to see that 
they cover more fully than was formerly always attained the 
whole wide field of recent movement in practical law, academic 
research and the literary portraiture of legal life. Whether the 
efforts made to achieve these our aims have been successful or 
can be sustained is an issue which must be left for decision to 
our readers, to time and to the Gods on whose knees, in the 
tite phrase of the old Greek poet, there rest all human affairs. 








The Re-assembly of Parliament. 


PARLIAMENT re-assembled on Tuesday afternoon after 
a two-months’ vacation. The new session is almost certain 
to be one of special interest to lawyers. The Consolidation 
Bills will go before the proper Committees, and doubtless 
the many zealous lawyers now in the House will do their 
best to secure adoption of any amendments which are generally 
approved by legal opinion. When the Birkenhead Act 
was under legislative consideration three years ago, it was 
not generally understood by either the judges who sit in the 
Lords or the King’s Counsel who sit,in the Lower Chamber, 
and therefore there could be no really effective criticism of 
the Bill. The official spokesmen of the Government alone 
understood the measures, or at any rate appeared to under- 
stand them. They could meet a critic by a glib reply, full 
of detaileed references to sections and sub-sections, which 
no one else could effectively counter; therefore there was 
inevitably little or no debate on the proposals. Now this 
ought to be very much changed. Law-lords and lawyers 
alike have had nearly three years in which to study the 
Act, and one year to consider the amending Bills. Effective 
criticism should now be possible. And if a clever lawyer 
took the trouble to lead opposition to some of the more 
drastic changes, he might have unexpected success. We 
must wait and see. 


Trial by Jury. 


WE PRINTED last week a full report of The Law Society’s 
special general meeting which met to discuss the question of 
trial by jury. Since the motion recommending the subject to 
the consideration of the Council was carried nem. con., we may 
hope in due course to receive from that useful but hard-worked 
body one of those illuminating reports in which it deals from 
time to time with matters so referred to it. While the opinions 
of lawyers are very valuable on subjects of this kind, however, 
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it would be unwise to cherish the illusion that Parliament is 
likely to accept as a matter of course whatever view lawyers 
may entertain. On the contrary, there is a great deal of 
distrust felt for the legal profession to-day, both among men 
of business and in Parliament—an unfortunate and mis- 
guided but not perhaps a very unnatural distrust. There isa 
suspicion that lawyers take either a self-interested or a narrow 
and Philistine or a pedantic view of most questions which 
concern the nation atlarge. Thisisan unsound and unjustified 
suspicion, but it contains a certain amount of truth, although 
only a relatively very small amount, and it is these quarter- 
truths which are so much more persistent and more mis- 
chievous than whole truths. The public, we believe, is quite 
determined to cling to jury trial in criminal charges and in all 
civil trials which involve personal factors. It feels that judges 
are all very well, but that sometimes they are prejudiced, at 
other times they are influenced unconsciously by a desire to 
do spectacular things rather than even justice between man 
and man, and that very many of them, if left unfettered by 
juries, begin to adopt despotic airs towards lawyers and 
witnesses. This is too often the case with county court 
judges, though not very common on the High Court Bench. 
But such defects are sufficiently obvious and real, even if 
popular opinion does very greatly exaggerate them, to render 
the people in a democratic age very reluctant to forego their 
ancient privilege of trial by their peers. They feel, after all, 
that the jurymen may be thick-headed, but that their thick- 
headedness is precisely that of the man in the street. And 
this issue will be decided in the end by the man in the street 
who serves on the jury. 


Trial by Newspaper. 


WHETHER TRIAL by jury is a good thing or a bad thing or, 
like Ros Roy in the outspoken opinion of ANDREW 
FAIRsERVICE, one of those things which are “ ower guid to be 
banned and ower ill to be blessed,” there can be no two 
opinions amongst thoughtful lawyers about the evils of 
“Trial by Newspaper.” We should greatly like to see a 
meeting of The Law Society devoted to discussion of this 
tremendous present-day problem. In several recent murder 
cases, notably the notorious alleged murder and concealment 
of a girl’s body now undergoing investigation by a coroner’s 
jury, the daily and even more the Sunday Press have carried 
to very extraordinary lengths the subtle working up of public 
feeling long before the prisoner is arraigned before his peers 
to abide the issue of their verdict of life ordeath. The moment 
an apparent case of murder is discovered, paragraphs and 
pictures are poured forth in profusion. These abstain from 
ostensible comment, but they colour the case against the 
suspect in a colossal fashion. The supposed victim, her life, 
her doings, are described at length with romantic and senti- 
mental touches which are calculated to arouse the maximum 
of antipathy for the accused. Then his career is described 
and coloured in subtle shades suggesting awful depths of 
blackness which increase that antipathy. The proceedings at 
coroners’ inquests and before the magistrates, which necessarily 
in most cases give only the case for the prosecution, since the 
prisoner is wisely advised to reserve his defence, are reported 
verbatim ; headlines are used which are deeply suggestive of 
dark guilt ; pictures and photographs are somehow contrived 
so as to add to the dramatic effect of the evidence. The result 
is that every man and every woman, even the most illiterate, 
knows all about the case long before a jury is empanelled to 
try it; generally they have made up their minds about it. 
The comments one hears around in such cases always assume 
the accused to be guilty, and anyone who ventures to point out 
that only one side of the case has yet been heard is regarded as 
a disagreeable crank. Every person who goes on the jury has 
probably already formed an opinion, a very decided opinion, 
as to what his or her verdict ought to be. 
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The Unfairness of Publicity. 


In sucH circumstances as these, how can a jury give an 
impartial verdict ? No doubt the judge will direct them to 
dismiss from their mind any preconceived opinions they may 
have about the case. No doubt he will tell them to forget 
whatever they may have read in the Press and to treat nothing 
as evidence which has not been proved before them. Of 
course, @ conscientious juryman or jurywoman, and most 
Englishmen are fairly conscientious, will do their best to obey 
these injunctions and to consider the case with an open mind. 
But the thing is not psychologically possible. To forget, as 
SiamMuND Freup has taught us, is one of the hardest of tasks 
when one attempts it deliberately. One may make a heroic 
effort and try to crush beneath the threshold of consciousness 
the facts one feels it a duty toignore. But they are constantly 
coming back into memory unawares, and may easily be the 
deciding factors, in spite of ourselves, when we are in doubt 
and are weighing testimony. Again, even if the impossible 
feat of suppressing all one’s preconceived opinions is actually 
achieved (which it never is), yet the suppressed idea of the 
prisoner's guilt and wickedness, so modern psycho-analysis 
teaches us, only becomes all the more dangerous. It remains 
restless in our sub-consciousness, always trying to creep back 
against our wills, cunningly seeking any opportunity to come 
forth in some disguise (what psychologists call a sublimation) 
so that we do not recognise its illegitimate character, ceaselessly 
seeking gratification and rendering us uncomfortable until it 
does so. Its subtle influence, inspiring dislike of the accused 
and a sense of horror towards him, is just as dangerous, or 
even more so, than open coasideration of inadmissible evidence. 
In a word, the long continued effect of daily mass-suggestion 
in the Press almost completely destroys any chance of a 
perfectly open-minded hearing on the part, not merely of 
juries, but even—although not so obviously—of judges of the 
Courts of Criminal Appeal, and of the Home Office. The 
mischief done by this new phenomenon, trial by newspaper, is 
simply so colossal that even a moderate statement of it seems 
exaggeration to unsophisticated minds. 


The Nationalization of Russian Ships. 


THE ANOMALOUS but very well-settled rule of International 
Law, that ships belonging to a Sovereign State are immune 
from process in the courts of any foreign country, has long 
been the subject of attack by jurists. At one time an attempt 
was made to confine the immunity to war vessels; then it 
was recognised that it must apply to vessels used for public 
state objects; finally it has become established beyond 
question as a privilege which attaches to all vessels belonging 
to a state, whatever be the purpose for which they are 
employed. In collisions at sea this state immunity has 
occasioned constant hardship in practice. In times of peace 
it was not very important, perhaps, because the number of 
state-owned vessels was never in pre-war days very numerous. 
In war, when states requisitioned nearly all available shipping, 
it became a real hardship; but then war is in its nature a 
matter of hardship, and patience under the inflictions of 
war policy is with most people an elementary virtue. 
Unfortunately, of late years this particular hardship does not 
end with the conclusion of peace. Governments show 4 
tendency to become owners of ships on a hitherto unprecedented 
scale. The United States, indeed, appears to have abandoned 
for the nonce its considerable post-bellum experiments in this 
direction. But the Soviet Government of Russia, now 
recognised by England, France and Italy, has moved in the 
opposite direction ; some years ago it nationalized by decree 
all ships of Russian nationality. Therefore these ships are 
immune from process in English courts, even when they are 
lying in English ports. Several recent decisions have 
established this. But fortunately Lord Merivae, the 
President of the Probate, Divorce and Admiralty Court, has 
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recently called a halt and indicated at least one limit to this 
process of excluding jurisdiction in Admiralty. In The Jupiter, 
noted elsewhere, he has declined to stay an action between two 
private foreign firms, interested in an admittedly Russian 
vessel lying in an English port; no stay will lie, he held, 
unless the Russian Government is a party to the action. This 
decision was taken in a case where the suit was an action 
in rem, 1.€., one to arrest and bind the ship itself. The 
principle must apply @ fortiori when the action is merely 
im personam. 


Innkeepers’ Liability for Lost Property. 

THE RECENT decision of Finlay, J. in Behrens v. Grenville 
Hotel (Bude) Ltd. (reported elsewhere), may well be regarded 
as re-assuring to travellers. In this case it had been abundantly 
brought to the notice of the defendant innkeepers by their 
servants that a jewel-case, containing valuable jewels, which 
had been lost, had been deposited with them for safe custody. 
A notice was exhibited in the bedrooms requesting visitors to 
“deposit all valuables in the office, otherwise the company 
cannot be responsible for any loss.’”” The evidence of the 
hotel book-keeper was that she had placed the case on the 
top of a safe; she had never been told to lock the safe, nor 
had she any key to the safe. The learned judge disregarded 
an argument to the effect that the word “ wilful” in s. 1 of 
the Innkeepers Liability Act referred to “ neglect ” as well as 
“act,” and adhered to the construction put upon that section 
in Squire v. Wheeler, 1867, 16 L.T.R. 93. There is an obvious 
distinction between laxity and wilful neglect, and it is essential 
that the traveller should be properly protected against the 
former. As soon as he has handed over his goods in accordance 
with the hotel notice, he should be relieved of all further 
anxiety as to their safety. 


Cathedrals as Dangerous Structures. 


Mr. TopD, until ten days ago merely a “ village Hampden,” 
orymore correctly a borough surveyor, has leapt at once into 
fame as the fearless officer of the law who dared to put that 
law in motion even against so august a body corporate as the 
Dean and Chapter of St. Paul’s. One is irreverently reminded 
of the articled pupil in his final examination whose sturdy 
British instinct led him to answer the question “‘ What is the 
Rule in Shelley’s Case,” with the triumphant reply, “ The same 
as in everybody else’s case; British justice is no respecter of 
persons.” Under the London Building Act, 1894, buildings 
in the Metropolis seem to be of three classes, Houses, Public 
Buildings and Buildings of the Warehouse Class; and a 
dangerous structure notice appears equally applicable in any 
one of the three. There seems nothing to exclude Cathedrals 
and Churches, or iadeed any buildings at all, except probably 
Royal Palaces and the Houses of Parliament, which are in 
contemplation of law the Royal Palace of St. Stephen’s. 
Probably a good many of our readers, by the way, will recollect 
the celebrated argument, twenty years ago, of the redoubtable 
Mr. DaNcKWERTS, when he contended before the Court of 
Appeal that a water company’s reservoir was a “ building of 
the warehouse class!” For, he argued, it is (1) a building, 
and (2) it is a storehouse of water, and (3) the water so stored 
is a “‘ ware,” since it is the subject of sale by the company ! 


Authorised Methods of House-Building. 


Ir 1s scarcely a dozen years ago since local government 
practitioners everywhere were painfully familiar with Model 
Building Bye-Laws, drafted by the Local Government Board, 
and practically forced on local authorities, which drastically 
restricted the permissible materials of which houses might be 
built, and in particular forbade the employment of wood as 
an essential part of the structure. The danger of fire and 
reasons of hygiene were always alleged as the ground ot 
justification for these severe limitations on the natural right of 
a man to make his shelter out of any substances he chooses. 
Housing scarcity in post-war times has rendered all such 





bye-laws a mere anachronism, and they tend gradually to 
disappear. Indeed, the Housing Acts provide a procedure 
for the relaxation of these bye-laws in approved cases. Now- 
adays the Ministry of Health is eagerly enquiring into all 
suitable means of building houses, and a committee has been 
appointed tothatend. The objects of this solicitude, of course, 
are threefold; first, the imperative necessity of findin 
cheap materials uncontrolled by rings; second, the equally 
urgent need of adopting some structural system which will 
diminish the quantity of labour required or even partially 
supersede unskilled labour by machinery; and, lastly, the 
not so readily admitted but equally powerful urge towards 
discovering some plan of house-building which will release 
us from the tyranny of despotic trade unions in this great 
branch of industry. 


Classification of Methods under Consideration. 


SrNcE A subsidy can now be obtained by the builder of an 
authorized type of house, the ascertainment of sound building 
methods is a matter of importance to the private owner, 
the builder, the building society who advances him the 
necessary capital on mortgage, the local authority, which 
guarantees that capital, and the Public Treasury, which 
ultimately indemnifies everyone else. That being so, the 
Committee on New Methods of House Construction, in its 
third interim Report, submitted to the Board of Health, is 
at present engaged in trying to test all practicable methods 
put forward by responsible contractors. In its first Report 
the Committee discussed houses faced with steel plates, 
which superseded the ordinary brickwork. In its second 
Report it dealt in detail with concrete-built structures. 
In its present Report it has classified and considered all the 
other methods of building which have been elaborated for 
its benefit by inventors and builders. These it divides into 
the following categories :— 

(a) Houses of which only the frame-work is steel, but 
the casing is of some other material. 
(6) Timber-framed houses. 
(c) Houses built in pieces by factory mass-production, 
and merely assembled on the site. 
(d) Burnt clay block buildings, where the clay forms 
large blocks instead of bricks. 
(e) Brick houses with patent substitutes for plaster, 
roofing, etc. 
Each one of these methods is very fully and carefully 
discussed ; but the Committee point out that their adoption 
means relaxation of the Building Bye-laws. 


The late Sir Ryland Adkins, K.C. 

AMONGST MEMBERS of the Temple who in the passing 
generation have achicved an honourable success, both at the 
Bar and in politics, it is necessary to include Sir RYLAND 
Apkins, K.C., whose death last Friday, the result of an 
unusually severe attack of bronchitis, will be generally 
regretted on the Middlesex Circuit. A Northamptonshire 
man, the deceased King’s Counsel belonged to that Liberal 
circle of wealthy Northampton Nonconformists which 
for three generations steadily returned to Parliament as its 
chosen representative the late Henry Lasoucnere. He 
was born in 1862, so that he had not yet entered on old age 
when removed by death. He was educated at Mill Hill 
School, like his fellow-Liberal member of the Bar and the 
House, Mr. NaTHaNrexL MickieM, K.C. Thence he passed to 
University College, London, in those days not yet forgetful 
of its foundation by ardent Unitarians, and afterwards to 
Balliol. Hecame to the Bar at a rather later age than most 
men, being called in 1890, when he was already eight and 
twenty. He had a slow but steady progress in practice on 
the circuit in which his native county is included. 
A good-natured and extremely approachable man, he 
was regarded with much affection by young men at the Bar 
and in politics, whom he persistently befriended. 
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Lord Cave: An Appreciation. 


In the days when ANTHONY TROLLOPE was writing those 
Barchester Novels which, in their lifelike fidelity at once to 
the outward conventions and the inward spirit of the Mid- 
Victorian Age, have portrayed that now extinct type of 
society in a form which will preserve it for the instruction of 
Macaulay’s New Zealander, as a thousand years hence he 
wanders amid the ruins of what once was London, in those days 
there was a decorous parlour game which young ladies were 
wont to play at whiles in quiet country houses, rural parsonages 
and suburban villas. When the fruit and the wine had 
followed the dinner upon the table, if cherries happened to 
be in season and on the menu of the evening, after butler 
and maidservant had gone, the salver of cherries would be 
passed round from hand to hand, and each, with shut eyelids 
would laughingly pick a bunch. Then she opened her eyes 
once more and began to count the number of cherries in her 
bunch, repeating as she did so a gay old parlour rhyme : 

Army, Navy, Law, Church, 

Architect, Doctor, Left in the Lurch. 

The significance of the game, of course, is familiar by 
tradition to all our readers ; perhaps it is even yet sometimes 
played in staid old-fashioned country homes. It means, 
we may as well mention for the sake of a possible tyro, that 
the lady’s matrimonial destiny was a husband corresponding 
to the number of cherries; if one, an officer in the army, 
if two, a naval man, and so on until, if the number were seven 
or more, she would be jilted or crossed in love, and would 
remain an old maid. What is most interesting about the 
rhyme is the social creed it all unconsciously reveals. In 
those days a gentlewoman, at least in old-fashioned homes, 
did not even consider matrimony with anyone but a pro- 
fessional man. Only six professions were known. And of 
these the law came after the army and navy in order of 
accepted social desirability, but before the church, medicine, 
and estate-agency. And in the main this faithfully reprodtees 
the ideals of life and the relative values attached to the various 
vocations open to the public school boy and university man in 
the ‘sixties and ‘seventies. 

When Lord Cave was born into the world of England, 
these old notions were not yet dead ; they were rapidly dying, 
but still had quite a kick in them. The brilliant boy, writing 
Greek verses at Winchester or Dog-Latin epilogues to the 
comedies of Plautus at Westminster, if ever he reflected on 
his future career, had really only four or five choices before 
him. He might enter the army or navy, and make an effort 
to fight his way up the ladder of fame to the high dignity of 
Commander-in-Chief, not then abolished, or First Sea Lord, 
still in being. But promotion went mostly by seniority, 
partly by purchase, and largely by influence; so such a 
career was not recommended by Dons or school-masters to 
bright boys. He might enter the Indian Civil Service, but 
there he could not hope to attain the highest appointment, 
that of Viceroy, for this was reserved for politicians. He 
might choose the Church, but here the Grace of God was 
credited with a large share in distributing the highest patron- 
age, and ambitious boys have always had a tendency to leave 
to the less brilliant those careers in which the reward of merit 
is in danger of being for good reasons of His own deflected 
by Providence into hands less deserving. And so most clever 
boys of that age chose the Bar almost as a matter of course. 
Here, in the main, once a man gets a start, the career is 
unquestionably open to talent and diplomacy ; the personality 
and weight and professional competence of the individual are 
all-important. And it holds forth the prize which, next to 
the Premiership, is beyond all doubt the greatest in English 
life, that of the Woolsack. 

Lord Cave, we fancy, entered upon a career at the Bar 
between forty and fifty years ago, almost as a matter of 
course, and without much consideration of “ pros and cons.” 





A successful intellectual force at school and college, a youth 
respected for his character and his physical prowess, and 
possessed of some inherited influence which could give him 
a start at the Bar, he no doubt felt it his simple and obvious 
duty to take up the career thus plainly indicated for him by 
the hand of Destiny or Providence. A straightforward 
Conservative and High Churchman, but of moderate views 
in both these standpoints of Church and State respectively, 
he is quite obviously and unmistakeably one of those sterling 
Englishmen who regard it as their duty to fulfil faithfully the 
duties of the station to which they have been called. Honest 
and faithful work, conscientiously and even zealously per- 
formed, in every corner of life into which their fitness for 
service leads them to be invited ; such is the distinguishing 
characteristic of such men as Lord Cave. They are not out 
to upset the world under the hope of reforming it ; they feel 
that the old social order is greater than themselves. They 
do not attempt to shine, nor do they seek short cuts towards 
the highest goal in their profession; their sense of social 
discipline and of good form renders all such efforts distasteful 
tothem. Theydonot push themselves or advertize their claims; 
they are content to do wholeheartedly the work that lies 
nearest to their hand ; they accept without either asking for it 
or declining it whatever meed of success actually comes 
their way. 

Lord Cave, accordingly, notwithstanding his great abilities 
and the weight which he rapidly acquired at the Bar, never 
became a familiar popular figure, either at the Bar or in the 
world at large, in the way that has been characteristic of so 
many other budding Chancellors in our day. He was content 
to build up slowly a colossal Chancery practice, to serve as 
Chairman of his County Quarter Sessions, to take a quiet 
part in local Conservative politics and in philanthropic and 
church affairs; but he did not seek celebrity by running 
about on public platforms. He did not even attempt to enter 
the House of Commons until he was middle-aged. Once there, 
he seldom spoke, though when he did speak he carried great 
weight ; he preferred, however, to devote himself in the House 
to constant service on the numerous Committees. It was 
rather an accident than the result of any efforts of his own 
or of his friends that he found his way first into office as 
Home Secretary and afterwards upon the Woolsack when 
Mr. Bonar Law formed his first and only ministry. Or, 
perhaps, it would be more correct to say that his undoubtedly 
superior professional claims to the appointment and his high 
dignity, of character impressed everyone so favourably that 
any other choice can hardly have seriously suggested itself. 

It is as a faithful servant of King and Church and country 
in the public service as in other walks of life that Lord Cave 
will merit a noble place in the roll of English Lord Chancellors. 
Although a very successful lawyer, and not wanting in massive 
stores of legal learning, he is not exactly a Chancellor whose 
judgments will be remembered for profound or first-rate 
enunciations of legal doctrines ; the truth is that, like many 
other practical men who select the Bar as the obvious career 
for a brilliant youth, he had no special vocation for law and 
no great natural insight into its principles ; his accurate and 
scholarly knowledge of it is the result of industry and 
experience, rather than natural taste, and without an inborn 
love of law no Chancellor will be a very great judge. But in 
thoroughness, impartiality, fairness and moderation, as well 
as a patient anxiety always to do what is right and in the 
public interest, Lord Cave has been excelled by none of his 
predecessors. The English political system, whatever its faults 
may be, is at least worthy of commendation for this, that it 
turns out so frequently at the very head of affairs men of so 
upright and disinterested a type as is Lord Cave. So long 
as men such as he arrive at the Woolsack almost as a matter 
of course, let no captious critic call our England decadent. 


INVIGILATOR. 
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The Economic Group in Legal 
History. 
I.—Tue Roman System oF COLLEGIA. 


A LARGE part of the history of the human race is the story 
of various attempts to discover the most convenient and 
most efficient manner in which to co-operate in the production 
of the necessities and luxuries of life. A substantial part of 
legal history is the co-related story of the search for a 
formula of law in which the co-operating individuals can 
define their legal relations. The search has led at different 
times to many differing solutions ; and each age has usualiy 
produced its own predominant economic form, which the 
lawyers of the period have expressed in its appropriat« 
legal shape. 

Tt is the object of this short note to sketch in outline the 
evolution of the chief legal economic types in Western Europe, 
since the Romans first made law a precise science. 
very rarely that the economic unit is an individual. Even 
the solitary hunter is usually only one member of a tribe. 
That most individualist of workers, the portrait painter, 
has a tendency to group himself with others into the chartered 
corporation of a Royal Academy. Certainly, in all the 
higher forms of society, the economic unit has always been a 
group. 

The early Roman was a farmer and a soldier, with a very 
rigid idea of the submission of the individual to the social 
organism. Yet, paradoxically, he was apparently an indi- 
vidualist in matters of economic organisation. It was not 
till the days of the Empire that the corporate guilds or collegia 
became important social factors, though they had been known 
since the days of the early kings. Professor WALTZING, in 
his Etudes historique sur les corporations professionelles chez 
les Romains (Louvain, 4 vol. 1895-1900), has traced the story 

f these Roman economic groups from the origin of Rome 
to the fall of the Empire. In his own words: “ Les artisans 
et les marchands romains cherchaient dans Vassociation un 
moyen de travailler plus efficacement a certains interéts par- 
ticuliers . . . mais ce qui leur donne une importance capitale, 
c'est qu’elles se transformérent peu a peu en institutions officielles, 
en veritables rouages del administration publique” (II, 3). 


The details of their evolution are of course beyond the 
present outline ; but, shortly, the day came (during the first 
centuries of the Empire) when Rome and its provinces were 
economically based ; (1) on coloni, grouped on the Latifundia, 
in agricultural units which were later to develop, indirectly, 
into the more precise legal units of the manor ; (2) on innumer- 
able guilds or collegia, which started as voluntary groups, 
but ended as compulsory departments of the state administra- 
tion. The day came when, “ l’etat et les villes prirent toutes 
les corporations @ leur service, de leur membres ils firent de 
veritable fonctionaires publics. Cette revolution . . . s’accomplit 
lentement et s’acheva sous le regne d’ Alexandre Severe, qui 
organisa en colleges toutes les professions depuis les plus infinies 
jusqu’aux plus importantes” (Waxtzine, I, 154). In other 
words, the main economic form of the Roman Empire was 
expressed in the legal terms of State or municipal corporations, 
wherein, in the late Empire, at least (Wattzine II, 480), 
labour was almost.as compulsory as military service; and 
the public authority, imperial or municipal, was the supreme 
power. In some cases the collegia were entirely public bodies ; 
in others, only partly under the control of the public adminis- 
tration. It, however, appears that these collegia had not 
any monopoly, and that there were competing traders outside 
their ranks. 


G. R. Srrrpmuc Tayior. 


(To be continued.) 





It is | 


Equity Imported into Common Law 


I.—Tue BorRDER-LINE BETWEEN Equity anpD COMMON 
Law. 

In recent years it has become apparent to students of English 
Legal History that much which has been said in the past about 
the relations between Equity and Common Law needs revision. 
It was once supposed, perhaps is even yet the more orthodox 
doctrine, that in certain matters the Common Law failed to 
afford an aggrieved person any adequate remedy, and that 
therefore the Chancellor stepped in, and, by means of a special 
process called subpena, issued on receipt of a petition from 
the plaintiff, took steps to do more or less arbitrary justice in 
accordance with his private notions of right. This he is 
supposed to have learned from the study of the Roman Law; 
and the “ Principles of Equity,” to which most of the early 
Chancellors refer as if they were a body of doctrines in 
existence, is believed to have been a name for the Roman 
jurisprudence they had studied at continental universities or 
in text-books written by continental, especially Italian, 
jurists. In fact, as Marne put it, the Chancery Court grew up 
by applying a peculiar form of legal fiction, that of resort to an 
imaginary residuum of equitable principles, to secure redress 
of legal abuses. Thus Legal Fictions, Equity, which is on this 
theory just an exceptionally important legal fiction, and 
Legislation which was originally based on the fiction that it 
was merely declaratory of the law, are deemed to be three 
separate but precisely similar stages in the normal process of 
evolution in our jurisprudence. 

The above theory has been traditional in England from a 
very early period of the nineteenth century. It was reinforced 
by the great authority and profound learning of Sir HENRY 
MatIneE, whose “ Ancient Law” at once become one of the 
classics in English jurisprudence. But of late years it has 
begun to be doubted. Marr.anp led the attack in England, 


| and the vigorous Cambridge Law School of the present 





generation have partially continued on MairLanp’s lines. 
Vinocravorr, the late Professor GELDART, Principal Epwarp 
JENKS and other Oxford teachers of law have given some 
support to the criticism. American writers by the shoal 
have attacked the older view in essay after essay in those 
marvellously learned monthly legal periodicals of which one 
seems to flourish in almost every one of the forty-eight 
American States. And gradually it is beginning to be felt 
vaguely, rather than clearly stated by anyone, that a somewhat 
different interpretation must be put on medieval history. 
That newer interpretation is this: Throughout Western 
Europe, before the coming of the Teutonic barbarians in the 
fourth and fifth centuries which ended in the smash-up of the 
Western Roman Empire, Roman Law prevailed everywhere. 
Possibly tribal customs were allowed to remain in the hill 
and forest regions which Rome imperfectly controlled ; 
local customs were also respected to some extent in the 
protectorates, the allied and federated States, such as at one 
time was Egypt, as distinct from the provinces of which the 
inhabitants were direct Roman subjects. But normally 
Roman Law prevailed everywhere. The barbarians, when 
they conquered the Empire, on the whole retained the Roman 
roads and towns, the Roman system of administration and 
very largely the Roman Law. But everywhere, except 
perhaps in Italy itself, the Roman Law became subjected to 
exceptions in favour of specially privileged classes or races. 
Thus the Custumie Anglia, the local customs of Englishmen, 
were applied as between one Englishman and another 
though the better view seems to be that, as between an 
Englishmen and a Frenchman or other stranger, not English 
but Roman Law prevailed. In the same way the Canon Law 
was applied to Clerks in Holy Orders, as being the customary 
law of the Church ; but between clerks and laymen probably 
the Roman Law was applied. And the Lex Mercatoria was 
applied as between members of the guild of merchants, but 
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probably Roman Law as between merchants and non- | 


merchants. In other words, the Roman Law was a sort of 
Jus Gentium, a system of Equitas which in Europe was applied 
between litigants subject to two different legal systems, 
just as in Ancient Rome the Praeter Peregrinus applied the 


Jus Gentium as between Roman and foreigner or between two | 


foreigners. 

Now, in some parts of Europe the Roman Law gradually 
regained its old authority. The customary laws and special 
exceptions became less and less influential until at last they 
were practically absorbed in the Roman Law. This happened 
in Italy, Spain, South Germany, South France and Holland. 
But in England, in Prussia and one or two other German 
states, in North France, and to some extent even in Scotland, 
a different result followed. The local customs of Englishmen, 
to take the first country as typical, although in each of the cases 
mentioned the legal history is peculiar and distinctive, 
gradually became more and more powerful until finally they 
prevailed, even as between Englishmen and foreigners, over 
all other systems of law administered by the King’s judges. 
The Common Law grew up. It became universal in England, 
absorbing even the Law Merchant and the Canon Law of the 
Church, which became subordinate parts of the Common Law. 
It gradually ousted Roman Law almost but not quite completely. 
And it developed remedies of its own for most of the wrongs 
which Roman Law remedied elsewhere. 

This Common Law, of course, was more rigid than the 
Roman Law. A customary law nearly always is rigid so soon 
as it crystallises by being embodied in reported decisions of 
the court. But it is a complete mistake to suppose that it 
was inelastic and incapable of expanding except by means of 
legal fictions. As a matter of fact it was developing very 
rapidly towards the close of the Middle Ages and in early 
Tudor times, when for political reasons the Chancellors 
suddenly grew powerful. The Common Law was in fact 
discovering and applying remedies for breaches of trust and 
for nearly all the matters popularly supposed to have been 
beyond its capacity for putting on a proper basis of natural 
justice and equity. It was developing, as it actually did 
north of the Tweed, where the Chancellors never constructed 
a separate system of equity, a perfectly natural and reasonable 
as well as a practical remedy for most of the grievances to 
which it is generally alleged to have remained brutally 
indifferent. But before it could apply these remedies or 
develop sufficiently, political happenings brought up a rival 
who ultimately vanquished it: namely, the Chancellors. 

The jurisdiction of the Chancellor is essentially bound up 
with two characteristic movements which followed on the 
break-up of mediwval society. One was the restoration of 
order in deeply disordered countries by the growth of strong 
monarchies relying on mercenary armies instead of feudal 
levies, and employing great bureaucratic machines to rule 
and regulate the lives of their people. The Star Chamber 
and the Chancery Court are the criminal and civil forms 
taken respectively by the arbitrary administrative machinery 
which the Tudors imposed on the English people, and which, 
for about a century, nearly crushed out the liberties of the 
subject altogether. These tribunals, deeply jealous of 
popular liberty and of the Common Law, refused to work that 
system. They pretended that it was too rigid to be workable. 
They deliberately exaggerated its defects in order to overthrow 
it, for they rightly felt the Common Law to be a powerful 
bulwark of popular liberties, as Coke and SELDEN very soon 
taught a later generation of monarchs. Therefore of set 
purpose these efficient bureaucratic reformers brought in the 
Roman Law and deliberately attempted to foist it on the 
English people, calling it Equity. The Chancery jurisdiction 
in Equity was only a small successful part of a much larger 
but ultimately, in England at any rate, unsuccessful attempt 
to replace the free English Common Law by a Roman system 


rightly regarded as more favourable to the claims of autocracy. | 


The second part, which was taken by the restoration of civic 
order after the disasters of the fifteenth century, was the 
growth of extraordinary church courts, quite distinct from the 
“* ordinary ecclesiastical tribunals,” exercising “a penitential 
jurisdiction’ and employing “an inquisitorial procedure,” 
t.e., the system of interrogatories. This became the Inquisition 
in every continental country, although in some it never 
succeeded in actually functioning. In England, which had 
become Protestant, these inquisitorial functions were exercised 
by the Lord Chancellor in the Court of Chancery, and became 
the foundation of the modern procedure in Equity. They 
soon became fused with the bureaucratic jurisdiction of the 
Star Chamber, with one system of Civil and Criminal Equity. 
But the national uprising under the Stuarts destroyed the new 
system before it became dominant. For a time it was 
completely destroyed. But at the Restoration the Chancery 
Court wasrestored. It was, however,achastened Chancery Court 
with a very limited jurisdiction which it no longer attempted 
to extend at the expense of the Common Law. 


Il.—Tue TuHree EquiraBLe RULES FOUND IN 
Common Law. 


The result of the growth of Equity was that the equitable 
development of the Common Law was nipped in the bud. 
But there survive three of its characteristic movements, which 
are admirably representative of the tendency along which 
the Common Law was moving. Each of the three is now very 
familiar to academic students of legal history, but many 
experienced practitioners and some judges of eminence 
seem unfamiliar with them. These three are— 


(1) That form of the Indebitatus Common Counts known 
as the Action for Money Had and Received, or Money 
Received to the Use of the plaintiff by the defendant : 
Lord MansFIELD’s Action. 

(2) The doctrine that a gratuitous bailee is a contractual 
promisor who has received as his consideration from the 
promisee the “trust and confidence” reposed in him: 
Lord Hott’s Doctrine. 

(3) The rule that the victim of a tort or breach of con- 
tract cannot sit still and claim full damages against the 
wrongdoer ; he must do his best to limit the injury he suffers 
and cannot claim damages which he has in fact suffered 
but might have mitigated had he chosen to do so: Lord 
SELBoRNE’s Non Caput Lupinum principle. 


Each of those three rules begins to appear quite early in 
the history of the Common Law. Each showed signs of 
undergoing quite a considerable development during the 
period of the Commonwealth when the Chancery Court was 
in abeyance. Each has struggled to continue its development 
even after the Equity Rules had become established in the 
eighteenth century and had grown into an all embracing 
system. Each was eclipsed during the days of the great 
Chancellors, NorrincHaM, HaARDWICKE, ELDON, JESSEL ; each 
has revived so soon as the passing of a great equity judge 
is followed, as it always is, by a period of relative narrowness 
and barrenness amongst the Chancery judges, who seem to 
undergo regular phases of originality and conservatism, each 
lasting about fifty years. Thus in the interregnum between 
Harpwicke and KExpon, Lord MansFieLp expounded the 
doctrine of “ Money received to the Use of the Defendant ” 
so as to give the Common Law a whole fasciculus of equitable 
principles it never before had known itself to possess. Again, 
after the death of JessEx led to the stagnation of progression 
in Equity amongst the unoriginal generation that succeeded 
him in the Chancery Division, the Common Law courts— 
inspired by Lord Se.Borne, himself, of course, an equity 
practitioner—caught hold of the doctrine of “ Mitigation of 
Damages,” an essentially equitable rule, and have been pushing 
it of late years to an extent which has simply staggered 
old-fashioned common law practitioners, 
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Lord MansFIELD, by the way, was accused in his own day 
by the journalists of his generation of “importing too much 
Equity into his court.” In our own day, Lord Justice 
ScruTTON recently accused that great judge of “ sloppiness 
of thought,” in Holt v. Markham, 1923, 1 K.B. 504. Lord 
DaRLING, in Jones v. Waring & Gillow, Lid., 41 T.L.R. 181, 
at p. 182, has repelled this charge with spirit and has quoted 
against it the agreement of so exact a judge as Lord BRAMWELL 
with many of Lord MansFiELp’s special dicta, as illustrated 
by Aiken v. Short, 1 H. & N. 210. And similar attacks are 
still being made from time to time by their judicial brethren 
elsewhere than in the Commercial Court on those courageous 
judges of that go-ahead court who have recently been giving 
such daring effect to the principle of “ mitigation of damages.” 
But such attacks are the natural fate of the progressive. They 
indicate simply, on the part of the very learned and deservedly 
esteemed judges who occasionally utter them, a lack of 
acquaintance with the elucidation of the old Common Law and 
its frustrated development along lines of Equity which modern 
research is steadily emphasizing. 

II].—Tue Rue 1n Jones v. Waring & Gillow. 

A very recent case illustrates in a neat way the value of 
Lord MANSFIELD’s invention, namely, the expansion of the 
principle that a fixed debt can be recovered by the indebitatus 
common count, “Money Had and Received,” from what it 
was before his time—a mere action of a principal to recover 
moneys of his retained by his agent—to an all-embracing 
action which enables A to recover from B either— 

(1) Money which A has paid B for a consideration which 
has wholly failed, or 

(2) Money which B has obtained from A by force or 
fraud or extortion, or 

(3) Money which A has paid B under a mistake of fact or 

a mistake of law where such mistake is treated as if it were 

a mistake of fact. 

In each of those cases, and in many others which are of a 
similar character, Lord MaNsFiELD applied a very simple 
legal fiction to the case. He said that in such circumstances 
if B were an honest man, he would repay the money to A. 
If asked by A to pay it, he would promise to do so. If B 
had been asked by A, before the money was in fact paid over 
by A, to promise that, in the event of one or other of those 
contingencies happening, he would repay it to A, he certainly 
would have done so, were he an honest man. But the law 
presumes men to be honest. Therefore it must assume an 
implied promise by B to repay the money, on such an event 
happening as has in fact occurred, the consideration for which 
promise is the trust and confidence reposed in B by A when 
he pays over the money. In this way you get at once a con- 
structive contract comprising (1) a promise by B to repay the 
money, (2) a consideration for that promise, namely A’s 
trust in B, and (3) the element that the consideration moves 
to promisor from promisee. In this simple way one vast 
group of equitable considerations are found to reside already 
in the Common Law. Mirabile dictu, they can be enforced 
by the machinery of one of the oldest and most archaic 
of Common Law actions, that of debt. 

Now in Jones Limited v. Waring and Gillow, supra, what 
happened was just this. One Bodenham owed money to 
Waring and Gillow for furniture supplied to him by them. 
He went to Jones Limited, representing himself falsely 
as an agent of Waring and Gillow to sell motor cars, and 
asked Jones Limited to become one of Waring and Gillow’s 
agents for the sale of those cars. Jones Limited accordingly 
signed an agreement with Bodenham, in his character of 
the alleged representative of Waring and Gillow, to buy 
500 cars and deposit £5,000 with the latter. They actually sent 
their own cheque payable to Waring and Gillow, marked 
“Not negotiable.” Not knowing anything about all this, 
and receiving the cheque from Bodenham in payment of 





his debt, Waring and Gillow credited him with it, and 
released his furniture. Jones Limited, on learning what had 
happened, sued for the recovery of their money on three 
grounds, (1) conversion of their cheque, (2) money paid by 
mistake, and (3) money paid for a consideration that had 
wholly failed. 

Now, Waring and Gillow set up two defences. They 
claimed that the cheque was a negotiable instrument, and 
that therefore they were its true possessors in the absence of 
notice of Bodenham’s fraud, and despite the existence of the 
words “ not negotiable,” for these words only affect a third 
party taking the cheque, and not the original payee under 
s. 81 of the Bills of Exchange Act, 1882. This seems a correct 
view. But it does not dispose of the matter. For Waring 
and Gillow have in fact received, without giving any con- 
sideration for it, money which Jones Limited did not intend 
to pay to them, but were induced to pay by a mistake of 
fact resulting from a third party’s fraud. In such a case 
an equitable man would not retain the money, and therefore, 
on Lord MansFiELp’s principle, he is presumed to have 
promised to repay it, and can be sued to do so. 

The second defence was this. Granted that an actior 
for “money had and received” applies, yet such is an 
equitable action subject to all equitable defences, and therefore 
to an equitable estoppel if the recipient has already, as the 
result of receiving the money, altered his own position to his 
disadvantage, i.e., released Bodenham’s furniture. This 
reply is only good in equity, however, where the recipient 
has acted with the utmost carefulness, whereas here Waring 
and Gillow had cleared the chegue, and released the furniture 
at once without waiting to find out how itcame into Bodenham’s 
hands. In such circumstances they cannot rely on an equitable 
estoppel and therefore the plaintiff can recover his money. 

Bona FIpEs. 





Readings of the Statutes. 
The Conveyancing (Scotland) Act, 1924. 


IV._-Tue Mopern Form or Frevu-CHarter. 

In the last article of this series, the development of the 
Feu-Charter, which is and always has been the fundamental 
instrument of Scots Conveyancing, was traced as between 
1845 and 1874. Prior to the former year there existed a 
well-understood form of conveyaifcing which can be con- 
veniently called the Classical Scots System. During the 
intervening generation, a number of statutes altered the old 
system, shortened the form of Feu-Charter, and generally 
amended the law of heritable property. This series of changes 
practically culminated with the Conveyancing’ Act of 1874. 
After this date no alterations of first-rate importance were 
made until the Statute of 1924, upon which this series is a 
commentary. From 1874 to 1925, therefore, a period of 
fifty years, there has existed in substance an unchanged 
form of conveyancing which can be conveniently called the 
Modern Scots System. 

Under this so-called Modern System of Scots Conveyancing, 
three matters fall to be discussed :— 

First, the Modern Form of the Feu-Charter. 

Secondly, the Modern Method of Taking “ Infeftment,” 
i.e., Divestiture of the grantor (so far as he is divested) and 
Investiture of the grantee. [Symbolical Delivery and the 
Instrument of Sasine, of course, were abolished at dates 
mentioned in the last article.] 

Thirdly, the Registration of Infeftments in the Register 
of Sasine. 

In the present article we will describe the modern form of 
Feu-Charter. 








2. Dispositive | 


3. Date of Entry. 
4. 


5. Re dde ndo. 


6. 
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Sryte or Frev-Cuarter. 

Since a Feu-Charter in outline is not necessarily a lengthy 
instrument, it will be convenient to give here in full a specimen 
form based on JurtpicaL Strytes, Vol. I, 11; Henpry’s 
Stytes, 15; and Green’s Scots Encyciopepra, Vol. V, 
281. It runs as follows: 
1. NarrativeClause. I, A [full name, ete.] heritable proprietor 
of the subjects hereinafter disponed, 
in consideration of the sum of £ 
sterling, instantly paid to me by B 
[full name, ete.], of which I hereby 
acknowledge the receipt, and of the 
feu-duty and prestations after 
specified ° 
Do Hereby Sell and in feu-farm Dispo.e 
to and in favour of the said B and his 
whatsoever, heritably 


other 


Clause J 
heirs and assignees 
and irredeemably ; 
All and Whole [description of subjects 
disponed ] ; 

Together with my whole right, title and 
in the Dominium Utile of the 
said subjects ; 

But always with and under the reserva- 

tions, real burdens, conditions, provisions, 


interest 


restrictions, and qualifications following § 
viz. [description of reservations, ete.] 
All real burdens, 
conditions, and 
qualifications are hereby declared real 
and preferable burdens upon and affecting 
the said subjects hereby disponed, and 


which reservations, 


provisions, restrictions 


are appointed to be inserted in any 
notarial instrument to follow 
to be inserted validly 
all future deeds of transmission, 
decrees, instruments, or other 
of or re lating to the said subjects, or 
any part thereof, otherwise such deeds, 
writs shall be 


hereon, 


and or referred 
to in 


writs, 


decrees, instruments and 
null and void. 

With Entry at 

To be Holden the said subjects of and 
under me and my Heirs and Successors, 
as immediate lawful superiors thereof, 
in feu-farm, feu, and heritage for ever. 
For Payment to me and my foresaids 
by the said B and his foresaids of the 
sum of £ sterling yearly, in name of 
feu-duty, at terms in the year, 
Whitsunday and Martinmas, by equal 
portions, beginning the first term payment 
thereof at following, and 
so forth at the said two terms in the 
year all time thereafter, with a fifth part 
more of each term’s payment of liquidated 
penalty in case of failure in the punctual 
thereof, and interest at the 
rate of five per centum per annum of the 
said feu-duty from the respective times 
of payment during the non payment of 
the same. 


Tenendas. 


two 


payment 


And I assign the writs, but to the effect 
only of maintaining and defending the 
rights of the said B and his foresaids 
in the subjects hereby disponed; and 
for that purpose I oblige myself and my 
foresaids to make the same, to the extent 
of a legal process, forthcoming to the 
said B and his foresaids, at their expense, 
on all necessary occasions, and that on 
a receipt and obligation to re-deliver 


Assignation of \ 
Writs 


the same within a reasonable time, and 
under a suitable penalty. 


“I 


Assignation of | 
Rents 
. Obligation to 
Discharge | 
Public 
Burdens 


And I assign the Rents 


And I bind myself and my foresaids to 
free and relieve the said B and his 
foresaids of all feu-duties and casualties 
or sums of money in lieu thereof, pay- 
able to my superiors now in all time 
coming, and of all public and parochial 
burdensexigible prior to said term of Entry. 


CO 


—~ 


9, ( lause of 
Warrandice 


And I grant Warrandice. 
10. Clause of } 


And I consent to registration hereof for 


Registration J preservation. 
11. Testing Clauses. In Witness whereof, these presents, 


written upon this and the preceding 
pages of stamped vellum, by C [full 
name and designation] clerk to D [full 
name and designation] are subscribed 
by me at upon the 
day of in the year ete. 
these witnesses, E [full name, 
and F [full name, ete.] 
(Signed) A. 
(Signed) E, Witness. F, Witness. 
CLAUSES OF THE MODERN Frevu-CHARTER. 

A commentary on the various clauses of the Feu-Charter, 
their scope, meaning and legal effect, almost amounts to a 
commentary on the Scots Law of Heritable Property. This 
will be attempted very briefly later on. At present, it is 
enough to draw attention to a few points suggesting them- 
selves at once as requiring explanation to every reader of 
the short form just printed. 

Firstly, Lengthy Recitals are not found in a Scots Con- 
veyance, or, at any rate, ina Feu-Charter. The reason appears 
to be that, owing to the Scots system of registering all deeds, 
there is no object in putting in recitals for the purpose of 
afterwards affording convenient and easy proof of facts 
affecting the title. Such facts, of course, are already proved 
by the presence of all documents affecting the title upon the 
appropriate Register. 

Secondly, it will be seen that the “ Precept of Sasine ” 
Clause, found in the classical form of Feu-Charter (ante, 
p. 307) is superseded in the modern form by the simple 
Registration Clause,’ which, of course, also existed in the 
older fortfns (ante, p. 307). This naturally follows from the 
abolition of symbolical delivery and of the necessity for 
the old “ Instrument of Sasine.” 

Thirdly, some of the older clauses have been split into two 
separate clauses in the modern form, but this involves no 
substantial change in their effect, or that of the Deed as a 
whole. In fact, there really was not a very great deal of 
difference between the classical and the modern forms of 
the Feu-Charter, except that the former was very much longer 
than the latter, and depended on the operation of a subsequent 
Instrument of Sasine, now obsolete. 

At the request of readers we give here the actual phraseology 
of the obsolete Notarial Doquet mentioned last week. 

“Et Ego vero, Li—, Clericus Edinburgensis dioces-os ct 
notarius publicus, auctoritate regali et per Dominos Coneilii 
et Sessionis secumdum temorem acti Parliamenti admissus : 

Quia premissis omnibus et singulis, dum, sic ut 
premittitur, dicerentur, agerentur, et fierent, una cum 
prenominatis testibus presens personalitis interfui, cuique 
omnia et singula preemissa, sic fieri et dici, vidi, scivi, et audivi, 
ac in notam cepi, ideoque hoc presens publicum instrumentum 
{cum marginali additione supra—pagina] manu mea [manu 
aliena] super haec et paginis precedentibus pergamine debits 
impresse, fidelitis scriptum exeunde confeci : 

“ Ac in hane publici instrumenti formam realegi, ete.” 
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A Conveyancer’s Diary. 


Conveyancers are notoriously aware of the fact that reported 
decisions upon the effect of provisions in 


The Meaning wills are extremely dangerous cases to rely 
of Words on in advising. Judges have a habit of 


used in Wills. disregarding such decisions whenever, on 
grounds of principle, they desire to do so ; 
they give the simple excuse that (1) every will is a separate 
and peculiar document; (2) therefore it must be construed 
in accordance with the general effect of its own context, rather 
than upon application of rules stricti juris ; and (3) therefore, 
the interpretation of a provision in any one will by the courts 
in a decided case does not bind a judge when the same words 
meet him in another will case, unless the two wills are precisely, 
or, at any rate, substantially, similar in all other respects— 
which, of course, can scarcely happen. The result is that 
judges quote reported decisions on wills as authorities which 
they are following, when they, on other grounds, wish to 
adopt the same view; but they equally readily distinguish 
them as res inter alios acta when they do not wish to follow 
them. This is perilously near to “ approbating and reprobat- 
ing” if courts in interpreting documents were bound by 
that doctrine of natural justice and equity ; but it seems to be 
the accepted and established practice. 

For the reasons just given we naturally feel some hesitation 
about quoting or referring to recent decisions 
on the meaning of words in particular wills, 


The Meaning 


of “ Mort- knowing full well that this may only mislead 
gage’ ina an inexperienced practitioner ‘‘ unversed 


Will. in the world’s false subtleties!’ Still, one 

cannot ignore altogether the existence of 
such decisions. It is, therefore, useful to call attention to 
recently reported decisions of this kind, while warning the 
tyro, if any such reads this column, not to be disappointed 
if they are not regarded as very conclusive when he finds 
himself in a case as the result of relying on them. We, there- 
fore just note en passant Mr. Justice P. 0. LawRENCE’s recent 
interesting ruling in In re Beirnstein, Barnett v. Beirnstein, 
1925, 1 Ch. 12. There were several important points arising 
in this very curious case, some of which we may afterwards 
discuss more fully. But, at present, our purpose is limited to 
the mentioning of one point only, namely, the meaning of the 
term “ mortgage ” when found in a will. 

Here a testator in 1912, when he executed his will, was the 
owner of several freehold properties. One of these was subject 
to a regular legal mortgage. He possessed also leasehold and 
personal estate. He disposed of all his freeholds and leaseholds 
to trustees in favour of various beneficiaries. The rest of 
his estate was given upon trust for sale and conversion. 
He directed that the trustees were to discharge out of residue 
“any sums of money secured on mortgage on any of my said 
freehold and leasehold properties.” After his will he paid 
off the legal mortgage and took a reconveyance of the mort- 
gaged property. In June, 1917, he contracted to purchase 
certain properties and duly paid deposits. In December, he 
made a codicil confirming his will in all respects except as 
regards one or two minor matters not affecting the question 
of the mortgage. Then he died while the purchased property 
was still subject to a vendor’s lien. This was then, at the 
date of his death, the only charge on his property ; there was 
no other “mortgage” to which the direction to pay off 
“ mortgages’ could apply. Unless “ mortgage” included 
the vendor’s lien, that direction—in the altered character 
of his estate—could have no legal meaning. 

In these circumstances, certainly, it is very tempting to 
try and give some legal effect to the direction as to payment 
off of “sums secured by mortgage”; and therefore one is 
tempted to include in those words sums in the nature of a 
vendor’s lien. That is especially so, as after the cancellation 


‘of the mortgage and the constitution of the vendor’s lien, the 





testator—who must be presumed to know the character of 
his estate—actually by codicil confirmed his will. On the 
other hand, a lien for unpaid purchase money, although in the 
nature of a charge, is certainly not stricti juris a mortgage. 
For a mortgage arises by the express intention of the parties— 
it is the subject of a direct contract. But the charge created 
by a vendor’s lien is purely the creation of equity-- it is 
“ constructive ” and not express; and it is connected with a 
different category of “contract,” that of “ Vendor and 
Purchaser,” not that of ‘“‘ Mortgagor and Mortgagee.” This 
view prevailed with the learned judge, and he held that the 
vendor’s lien was not a “ mortgage” to be discharged out of 
the moneys arising from sale and conversion of the residue, 
in accordance with the testator’s direction. The result is 
that the statutory rule laid down in Locke King’s Act, 1854, 
as extended by s. 2 of the Real Estate Charges Act, 1867, 
throws the burden of paying off this lien on the beneficiary 
of the properties on which it lay as a burden ; it does not fall 
on the residuary estate in accordance with the testator’s 
direction. One feels a good deal of doubt whether another 
judge will take the same view or consider himself bound by 
this decision, the next time a will case raises it. 
In view of the interesting correspondence on the intestacy 
rovisions of the temporarily suspended 
Intestacy andthe Birkenhead Act which has appeared in the 
Law of Pro- last two issues of THE SoLicrrors’ JOURNAL, 
perty Act, 1924. it may be useful to remind readers of the 
precise character of the changes there made. 
This we can do briefly without discussing here their merit or 
equity. They are contained in Part VIII of the Birkenhead 
Act. The Act puts real and personal estate on the same 
footing as regards devolution on intestacy. But it does not 
adopt either the old rules governing the inheritance of realty 
or those very different rules governing the distribution of 
personalty. It invents, instead, a wholly new code of rules. 
This new code, it is alleged by its defenders, was not based 
on mere arbitrary caprice or opinion of the draftsmen of the 
Act. On the contrary, a search was made into the provisions 
of a large number of recent wills filed at Somerset House, and 
the prevailing method of disposition there ascertained was 
adopted. Put briefly, the result is as follows :— 
Firstly—Real and personal estate devolve together. 
Secondly—Male and female are placed on an equality. 
i.e., primogeniture in all its varied forms is abolished. 
Thirdly—A husband on intestacy of his wife and a wife 
on intestacy of her husband, take the same benefits in the 
other’s estate. Each also takes.gll the furniture and the 
like effects as well as a first charge on £1,000 out of the 
combined real and personal estate. 
Fourthly—Mother takes equal share with father where 
a child dies intestate, and if she is the surviving parent 
takes (like a surviving father) to the exclusion of the 
deceased child’s brothers and sisters. 
Fifthly—Relations of the whole blood precede those of the 
half blood. 
Sixthly—Kindred more remote than first cousins and 
their issue are excluded in favour of the Crown. 








Res Judicate. 
The Legality of Religious Ceremonies. 

(Re St. Magnus the Martyr, London Bridge, 41 T.L.R. 3; 
Court of Arches; Haman and Others v. Laman and Others, 
41 T.L.R. 88; Privy Council.) 

The two cases quoted above are of interest because they 
illustrate the application of the same great principles in two 
such diverse classes of cases as that class which deals with the 
validity of ceremonious observances in the Church of England 
and the very different class which concerns religious processions 
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in the streets of our Indian Empire. In both of these classes, 
however, the broad principles are just the same. They may 
be summarized thus. First, no persomcan be debarred from 
exercising any religious observance unless it is either 
(1) forbidden by statute, or (2) forbidden by some special rule 
of Church Law binding on that person, or (3) objectionable as 
contra bonos mores. Secondly, assuming an observance to be 
prima facie legal, it may become illegal if carried out in an 
illegal manner, e¢.g., by a disorderly procession or by means 
which create a nuisance. Thirdly, the religious worshipper 
is not to be deemed to be acting illegally merely because his 
conduct arouses antagonism and illegal opposition by others 
which in fact creates a nuisance or causcs a riot. 

In Re St. Magnus the Martyr, London Bridge, supra, the 
question arose out of simple facts. A faculty was desired to 
authorize the retention in a church of certain objects popularly 
regarded as images and figures or to direct the removal of 
those objects, if illegal. The test in such a case is not the 
actual feelings aroused by the images in residents of the neigh- 
bourhood, whether fee lings of adoration or of ants agonism. The 
test is simply whether the images are free from the imputation 
and risk of being abused by being the objects of superstitious 
adoration ; for “that is forbidden by the law governing the 
Church of England. If the objects are such as to afford an 
obvious opportunity for such abuse, they are illegal; unless 
they are of that kind, they are legal. 

In Haman and Others v. Zaman and Others, supra, the ques- 
tion arose as to the limits which control the rights of religious 
sects to hold processions in India. Such processions arouse 
bitter religious antagonism in rival sects and often lead to 
disturbances. But that does not justify the preferment of a 
criminal charge against the ary ists. They are entitled 
to hold these ed (1) there is nothing in 
itself immoral, illegal, or disorde ely in the conduct and manner 
of the procession ; (2) there is no obstruction of the ordinary 
traffic of the highway such as would constitute a nuisance 
apart from its religious character ; and (3) there is no breach 
of any regulation duly made by any properly authorized 
magistrate with the sole and bond fide object of seeing that the 
traffic does not either obstruct the highway or lead to breaches 
of the peace. : 


proce SSsions prov id 


Fair Comment in Defamation. 
(Sutherland v. 41 T.L.R. 106; H.L.) 

Since the case of Sutherland v. Stopes has already been fully 
discussed in other columns of THE Souicrrors’ JouRNAL, we 
need not do more than just indicate here the main rule of 
practice in defamation cases which emerged from it in the 
House of Lords. Here the trial judge in a libel action had 
severed the averments of fact from those of comment, and had 
invited the jury to consider only the facts. They returned a 
verdict that the statements were true in substance-and in fact, 
but the comment was unfair. There was no evidence of unfair- 
ness on which they could properly have held the comment to 
be unfair, and that issue should not have been left to them. 
That being so, the court can enter verdict for the defendant 
on a plea of justific ation, disregarding the jury’s finding of 
“unfair comment.’ Amicus CURIAE. 


Stopes, 





Landlord and Tenant Notebook. 


The Rent Resiriction Acts involve a ve ry grave interference 
both with the right of property and with 
The Rent that of contract. This interference is 


Restriction usually held to have been justified only by 
Acts and the _ the exceptional conditions of war-time which 
Maintenance in a diminishing degree are still with us. 


The mischief which war conditions brought 
about were three in number: first, a 
cessation of house-building, and therefore a shortage of houses 


of the Home. 





with overcrowding and other attendant social evils ; secondly, 
the creation of a monopoly in house-owners with the consequent 
power to “ profiteer ”’ in rents at the consumer’s expense ; and, 
thirdly, the break-up of homes consequent on the disturbance 
of the usual unwillingness of landlords to give a decently 
behaved tenant notice to quit. It was to check those possible 
evils that the Rent Restriction Acts were enacted by Parlia- 
ment. And, therefore, one is not surprised to find that they 
contain one very peculiar, if not unique, provision providing 
in substance that a tenant’s family, upon his death, are to be 
the statutory inheritors of the tenant-right granted him by 
the statute. 
This provision is to be found in s. 12 (1) (g) of the Principal 
Act, the Increase of Rent and Mortgage 


The Tenant’s Interest (Restriction) Act, 1920. The 
“Family ’’ as section in question is the definition clause. 
defined in the It provides inter alia that, when a tenant 


Act. dies intestate and is a woman, the statutory 

tenancy is to vest in “ such member of the 
tenant’s family,” residing with her at the time of her death, 
as may be decided in default of agreement by the county court 
judge. No doubt, the Legislature, when it enacted this 
provision, had in mind the case of a widow leaving behind her 
either young children or perhaps grown-up daughters sharing 
the home, or possibly a bachelor son residing with his mother. 
Clearly there would be hardship if on the tenant’s death in 
such a case his tenancy either terminated or became vested in 
some executor or administrator who was not residing with the 
family at all, and whose interests were possibly antagonistic to 
that of the resident members. To meet this possible danger 
this peculiar vesting of the statutory tenancy has clearly been 
devised ; and to provide for possible unusual domestic arrange- 
ments the discretion to name a persona designata from amongst 
the family as the recipient of the tenant-right is reserved in 
the last resort to the county court. 


The actual breadth of this provision, as well as its beneficence, 
however, has become apparent for the first 
The Solution _time only in the very recent case of Salter v. 
in Sa/ter Vv. Lask: Lask v. Cohen, 42 T.L.R. 201, a 
Lask: Lask¥. combined appeal in two cases heard together 
Cohen. by a Divisional Court consisting of 
Mr. Justice Satrer and Mr. Justice 
MacKinnon. The short facts are these: A married woman 
occupied as a statutory tenant a dwelling within the Rent 
Restriction Acts. In September, 1922, she died intestate 
and her husband took out letters of administration to her 
estate. The landlord sued the husband for possession on the 
ground that the statutory tenancy, in the case of a married 
woman, does not vest on her death intestate in her adminis- 
trator but in some member of her family, as provided by 
s. 12 (1) (g). The husband resisted the claim on the ground, 
first, that the administrator of a deceased statutory tenant is 
primé facie the inheritor in whom her tenant-right vests, and, 
secondly, that in any event he was “ a member of her family,” 
and therefore—in the absence of competing claimants for the 
tenant-right—entitled to be nominated as statutory tenant 
under the sub-section. In the present case the only persons 
living with the tenant on the premises when she died were her 
husband and a little girl of nine, their child. The Divisional 
Court held that the husband “ was a member of the deceased’s 
family ”’ and as such entitled to be selected as statutory tenant. 
They went further and held, not only that he could resist 
ejectment by the owner of the premises, but that as statutory 
tenant he could himself proceed for ejectment in a proper case 
against a sub-tenant of his late wife. CHATTEL REAL. 











VALUATIONS FOR INSU RANCE.—It is onsen that all Policy yo ~ should 
— & detailed valuation of their effects. Property yo oe 

osured. and in case of loss insurers suffer accordingly. DEBENHAM one & 
(LimiTieD), 28, King Street, Covent Garden, W C.2, the well-known thattel and 
auctioneers (estab over 100 years), have a staff of Valuers, and will be glad 
te advise those nna was ‘ewels, plate, furs, furniture , 
works of art, bric-A-brac a speciality. [ADV?. 
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CASES OF HILARY SITTINGS. 
Court of Appeal. 


Knight v. Ponsonby. No.1. 12th January. 


PracTicE—SEcuRITY FoR CosTs—PLAINTIFF WHO HAS NO 
PERMANENT ADDRESS—LacCK OF FIxED ADDRESS DUE TO 
PovERTY. 

A plaintiff since issue of the writ was obliged to leave his 
residential and business addresses owing to financial failure. 
In subsequent proceedings his address was given as being at a 
London hospital, to which he had been admitted. He had not 
or attempted in any way to deceive as to his circumstances. 

Held, that the plaintiff's position appeared to be due to his 
poverty, and therefore his lack of a permanent address was not 
a ground for ordering him to give security for costs. 

Appeal from a decision of Acton, J. In the facts indicated 
by the headnote, the defendant had applied for and obtained 
an order that the plaintiff should give security for costs in 
accordance with the practice under Ord. LXV, r. 6, as he had 
no fixed abode, and that in the event of his failure to do so, 
the action should be dismissed, and judgment entered for 
defendant upon the counter-claim. The plaintiff appealed 
and the court allowed the appeal. 

Pottock, M.R., said it was clear that, from time immemorial, 
no order for security for costs was ever made simply because 
a man was poor. That was laid down in Cowell v. Taylor, 
where Bowen, L.J., said (34 W.R. 24; 31 Ch. D. at p. 38) 
“ The general rule is that poverty is no bar to a litigant ; that, 
from time immemorial, has been the rule at common law, and 
also I believe in equity.” The present was the case of a poor 
man, and owing to his poverty, he had no permanent residence. 
He had not misdescribed his residence, or avoided giving an 
address, and he was not a nominal plaintiff, or plaintiff who 
was really acting for someone else. It was due to his poverty 
thet he had no address, and was in hospital. This was not 
a case of over-ruling a discretion given to a judge and a master, 
for the order made offended against the rule that no security 
for costs should be ordered on account of a litigant’s poverty. 
It was true that the evidence shewed the defendant to have 
been a person of migratory habits, but that also might be due 
to poverty. In Chellew v. Brown, 67 Sou. J., 808 [1923] 
2 K.B. 844, Bankes, L.J., pointed out that in a number of 
callings it would impose hardship to ask for a permanent 
address. In the present case the old rule that poverty was 
not a bar to litigation really covered the whole ground, and 
although there might be little hope of the plaintiff's succeeding 
in the action, that did not justify the order. 

Scrutton, L.J., and Eve, J., gave judgment to the same 
effect. 

CounsEL: Morey for appellant; Van den Berg for 
respondent. Soricrrors: William Drake ; Fowler, Legg and 
Young. 


[Reported by G. T. WHITFIELD-HAYEs, Barrister-at-Law.]} 


High Court—Chancery Division. 
In re Cammell: The Public Trusiee v. The Attorney- 
General. Lawrence, J. 12th January. 
Witt—Constructrion—PrecaToRY Worps OR IMPERATIVE 

Trust—GENERAL INTENTION OF CHARITY. 

A giftto A“ who will at her death dispose of it in such charitable 
ways for good to result from my hard work in accumulating the 
property handed over for her use only and to do as she may 
wish in her lifetime” gives A only a life estate, and on her death, 
whether before or after the testator, the fund becomes applicable 
for charitable purposes and is not distributable as on an 
intestacy. 

In re James, 1898, 1 Ch. 438, distinguished. 

In re Willis, 1921, 1 Ck. 44, applied. 





This was an originating summons taken out by the Publie 
Trustee asking that it might be determined whether upon the 
true construction of the will of the testator, and in the events 
which had happened, the residuary estate of the testator 
was applicable for charitable purposes or distributable on the 
footing of an intestacy. The facts were as follows: T. J. 
Cammell by his will dated 5th May, 1902, made this disposition 
of his property: ‘I desire my executors to transfer all my 
property whatsoever to my aunt, Miss M. H. Cammell, who 
will at her death dispose of it in such charitable ways for good 
to result from my hard work in accumulating the property 
handed over for her use only, and to do as she may wish in her 
lifetime excepting the following legacies.’ There were other 
bequests. The testator died in 1923, and administration 
with the will annexed was granted to the Public Trustee. 
The value of the estate was considerable. The testator’s 
aunt died in 1912 intestate, and the testator took out letters 
of administration to her estate. 

LAWRENCE, J., after stating the facts, said: There are 
various indications in the will which lead me to the conclusion 
that the testator intended his aunt to have the use of the 
property during her life, and that after her death it should 
go to charity. The gift to the aunt is not expressed to be 
absolute or to be for her own use and benefit. The gift to 
her is coupled with the expression ‘“ who will at her death 
dispose of it °—that is the whole property after payment ot 
the legacics—for charitable purposes. Therefore, the testator 
seems to have contemplated that the property would at her 
death remain intact. The testator used the words “ who 
will at her death dispose,” ete., in the sense of an imperative 
direction, and not as a pious expression, so as to leave his 
aunt the option of complying with his wishes or not. In 
other words, the word “ will ” ts used (as is frequently the case 
in popular parlance) as equivalent to the word “shall.” 
The words which follow the direction to hand over the property 
to the aunt, namely, “for her own use only” (meaning that 
she is only to have the use of it) and “to do as she might 
wish in her lifetime ” (meaning that during her lifetime she 
may dispose of the income of the property and administer it 
as she may think fit) show that the testator intended the 
aunt to take only a life interest, and confirms the view that the 
expression “who will at her death dispose of it,” ete., ought to 
be construed as an imperative direction. There appears 
upon the will, reading it as a whole. a valid charitable intention, 
and the gift in favour of charity does not fai! by reason of the 
death in the testator’s lifetime of the aunt, who is the person 
directed to exercise the duty of disposing of the property in 
favour of charity (see Zn re Willis, 1921, 1 Ch. 44). 

CounsEL: Vaisey; Dighton Pollock ; Owen Thompson, K.C., 
and H. Watt Dollar. Soxtcrrors: Peacock & Goddard; The 
Treasury Solicitor. 

{Reported by L. M. May, Barrister-at-Law.] ° 
In re Gibbs and Houlder Brothers and Co. Limited’s Lease : 
Houlder Brothers and Co. Limited v. Gibbs. 


Tomlin, J. 21st January. 


LANDLORD AND TENANT—LEASE NOT TO BE ASSIGNED 
witHout LickNcE—LICENCE NOT TO BE UNREASONABLY 
WITHHELD—REQUEST FOR LICENCE—ASSIGNEE TENANT 
oF OTHER PREMISES OF LESSOR—REFUSAL OF LICENCE— 
UNREASONABLENESS OF REFUSAL. 


A refusal by the lessor to grant a licence to assign on the ground 
that the proposed assignee is a tenant of other premises of the 
lessor, and that if the licence is granted those other premises will 
become vacant, is an unreasonable refusal, because it has nothing 
to do with the personality of the assignee or the user or occupation 
of the premises. 


This was a summons asking the court for a declaration that 
(inter alia) the refusal of the lessor to grant a licence to the 
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lessees to assign the lease of certain premises was unreasonable, 
and that notwithstanding such refusal the lessees, without 
any licence from the lessors, were entitled to assign the lease. 
The lessees had covenanted that they would not without the 
consent of the defendant first obtained assign, sub-let pr part 
with the possession of the demised premises or any part thereof, 
“such consent not to be withheld unreasonably in the case of 
a respectable and responsible person or corporation.” In June, 
1924, the lessees agreed to assign the premises to Roneo, Ltd., 
for the residue of the term, subject to the consent of the lessor. 
Roneo, Ltd., were in fact yearly tenants of the defendant of 
other premises elsewhere, and the lessor refused consent to 
the assignment for fear that he would lose Roneo, Ltd., as 
tenants at the other premises so soon as their term there ran 
out. 

Tomuin, J., after stating the facts, said: The question to 
be determined is one of the construction of the lease as to 
whether, on the admitted facts and having regard to the 
reasons given for the refusal, the refusal is within the meaning 
of the lease being unreasonably withheld. Where a lease 
contains a provision of this kind under which a consent is not 
to be withheld unreasonably, “ unreasonably” must be a 
word having a meaning with reference to some particular 
conditions, and must be unreasonable in reference to some 
particular considerations. The real question on such a clause 
is this: What are the considerations to which the court is 
entitled to have regard in determining whether or not a 
particular reason for refusal is justified within the meaning of 
the clause ? It is quite true that there may be injury threatened 
or apprehended to the lessor in respect of something which 
has nothing to do with the lease of the demised premises or 
it may be in relation to other property of which he is the 
owner; but the danger must come from the nature of the 
user or occupation or from the personality of the assignees. 
The real reason for the refusal here is not one which has 
anything to do with the personality of the assignee or with 
the user or occupation of the premises ; the real reason is that 
the lessor wants to prevent the assignee from giving up other 
premises which are held by him. His real purpose in refusing 
an assignment is not in relation to the demised premises at all, 
but in relation to other property altogether, and to bring 
pressure to bear on the assignee not to give up a tenancy of 
different premises belonging to him. The refusal in this case 
is unreasonable, and, that being so, the lessee is free to assign. 
COUNSEL: Stamp PY Gavin Simonds, n.o.. and R. F. Roxburgh. 
Souicirors : Ashurst, Morris, Crisp & Co.; Bell, Brodrick 
and Gray, for Rodge rs & Co., Sheffield. 

[Reported by L. M. May, Barrister-at-Law.] 





Cases in Brief. 

Behrens v. Grenville Hotel, \ K.B.D., Mr. Justice Finlay, 
(Bude) Limited. / 19th January, 1925. 
BAILMENT— INNKEEPER’S LIABILITY— WILFUL- 
Guest’s Ricgur to DAMAGES For Loss 


NEGLIGENCE 
NESS OF NEGLECT 
OF GOODS DEPOSITED. 

Where a hotel displays in bedrooms or elsewhere a statutory 
notice requiring guests to deposit their valuable luggage at 
the hotel office if the hotel proprietor is to be responsible for 
losses, and where a guest duly hands his luggage to the proper 
official, and the luggage is lost through the omission of that 
official to lock the safe in which it is place d for safety, there 
is “ negligence ”’ of the hotel proprietors for which they are 
liable in damages to the guest. 

Facrs.— On 4th August, 1922, Mrs. Behrens went to Bude 
for her holidays. She took some jewellery with her, and when 
she arrived at the Grenvilie Hotel by motor-car she handed 
her jewel-case to Miss Leonard, the manageress, and told her 
to lock it up. The case was taken to an inner office, to which 
a number of waiters had access. In the bedrooms of the hotel 





notices were exhibited requesting visitors to “deposit al] 
valuables at the office, otherwise the company cannot be 
responsible for any loss.” On 29th August Mrs. Behrens’s 
maid went to get the case at the office, but it could not be 
found. The company with which the jewellery was insured 
had paid a claim for most of the jewellery, but some of the lost 
articles, to the value of £140, were not insured. Mrs. Behrens 
made no claim against the defendants for loss of uninsured 
articles, as she had frequently visited the hotel and was on 
friendly terms with the defendants, but she had been compelled 
to bring the action for loss of the insured articles. 

Cases quoted :— 

Medawer v. Grand Hotel Company, 1891, 2 Q.B. 11. 
Whitehouse v. Pickett, 24 T.L.R. 767 ; 1908, A.C., 357. 
Squire v. Wheeler, 16 L.T., 93. 

In re Mayor of London and Tubbs’ Contract, 1894, 2 Ch. 524. 
Regina V. Senior, 1899, 1 Ch., 283. 

Phipps v. New Claridge’s Hotel, 22 T.L.R., 49. 

Decision.—Mr. Justice Finlay said that, without imputing 
any blame to Miss Leonard, he felt that he ought to accept 
the recollection of Mrs. Behrens that she was received on 
arrival at the hotel by Miss Leonard and that she handed the 
case to her for safe custody. Both Mrs. Cary and Miss Leonard 
knew that the case was being deposited with them for safe 
custody. On the morning of 29th August the case was put 
on the top of the safe. It got pushed behind something and 
was, therefore, not seen by Miss Leonard when she came in, 
and so was not put in the safe. The present action was 
distinguishable from Whitehouse v. Pickett, supra. It was 
abundantly brought to the knowledge of the defendants by 
their servants that the case was deposited with them for safe 
custody. Further, the right construction was put on the 
Innkeepers Act in Squire v. Wheeler, supra—namely, that 
‘ wilful” applied to “act” and not to “neglect.” He 
entertained no doubt that, in doing what he had described, 
the defendants’ servants had been guilty of negligence. 

Judgment was accordingly entered for the plaintiff for 
£3,480, with costs. 

CounseL: Mr. Cyril Atkinson, K.C., and Mr. Neville J. 
Laski, appeared for the plaintiff; Mr. Comyns Carr, K.C., 
and Mr. I. G. Kelly, for the defendants. Soxicrrors: 
Messrs. Smiths, For & Sedgwick, for Messrs. Milne, Bury and 
Lewis, Manchester; Messrs. Robbins, Olivey & Lake, for 


Messrs. Gurney & Craven, Bude. 


Cunard S.S. \ K.B.D. Mr. Justice Rowlatt, 
20th January, 1925. 


Buerger v. 
Company, Limited. / 


CARRIAGE By Sea—Bitt or Laprnc—Non-DELIVERY oF 
Goops—-ABANDONMENT OF VOYAGE—SURRENDER OF BILL 
or Lapinc—Supsequent Loss or Goops—CLaAIM FOR 
DAMAGES AGAINST SHIPOWNERS AS COMMON CARRIERS. 
Facrs.—Early in 1919 the plaintiff shipped eight cases of 

cloth in the defendants’ steamer “ Verentia,” to be carried 

from London to Odessa, and there delivered to the plaintiff's 
consignee. The steamer arrived at Constantinople in April, 

1919. At that time the position in Black Sea ports was 

exceedingly disturbed, and it seemed probable that Odessa 

would shortly be captured by the Bolshevists. It was there- 
fore inadvisable that the plaintiff's goods should be taken to 

Odessa. The plaintiff's agent at Constantinople discussed the 

matter with the local agents of the defendants, and it was 

agreed between them that the remainder of the carriage to 

Odessa should be abandoned and that three of the eight cases 

of cloth should be landed at Constantinople and the remaining 

five should be taken on to Batum and delivered there. The 
bill of lading was given up to the defendants’ agents and 
they issued delivery orders in its place. In the events which 
happened all the eight cases were lost. The plaintiff did not 
receive the bill of lading until after the steamer had started on 
the voyage. He knew that there were conditions in the bill of 








] 
ladi 
able 
con 
cont 
was 
mol 
cart 
liab 
defe 
and 
fron 
or p 
thai 
decl 

C 


D 
wert 
loss 
stea 
that 
nig! 
whit 
of d 
the | 
at ( 
take 
agen 
then 
good 
appe 
thre 
and 
delin 
be g 
Sea 
Cons 
bill 
taine 
defe: 
mort 
and 
not s 
a me 
in a 
foun 
and | 
the 
befor 
he h 
was 
had 
were 
thee 
have 
claus 

Cc 
Mr. 
Mr. 


and | 


The 


SHIP 
ME 
Ey 
TO 
W) 


conce 


al] 
; be 
ns’s 
t be 
ured 
lost 
rens 
ired 
3 on 


lled 


9 


ing 
ept 

on 
the 
ard 
safe 
put 
and 

in, 
was 


vas 

by 
afe 
the 
hat 
He 





OF 
LL 
OR 








Feb. 14, 1925 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 69] 347 








lading, but the print was so small that he would not have been 
able to read it. The defendants did nothing to bring the 
conditions in the bill of lading to his notice. The plaintiff 
contended that by mutual consent the bill of lading voyage 
was ended at Constantinople, and the defendants from the 
moment of its termination assumed the liability of common 
carriers, without any special conditions, and were therefore 
liable for the value of the lost goods, some £3,000. The 
defendants contended that the bill of lading remained in force, 
and they relied on clauses in the bill of lading relieving them 
from liability where goods had been lost by robbery, theft, 
or pilferage, and from liability for the loss of goods worth more 
than £20, for which extra freight had not been paid on a 
declared value. 

Case quoted :— 

Baxter v. Royal Mail S.S. Company, 1909, 2 K.B. 626. 

Deciston.—Mr. Justice Rowlatt held that the shipowners 
were protected by the exceptions in the bill of lading excluding 
loss of the kind that had occurred. He said that when the 
steamer arrived at Constantinople and it became apparent 
that delivery at Odessa was impracticable, the defendants 
might have claimed to act under a clause in the bill of lading 
which entitled them to abandon the voyage. But instead 
of doing that they came to a new agreement to deliver five of 
the cases at Batum and to put out the remaining three cases 
at Constantinople. As to the five cases which were to be 
taken to Batum, there was no evidence that the defendants’ 
agent at Constantinople issued a bill of lading with respect to 
them, but in the circumstances he drew the inference that the 
goods were to be carried on the same terms as those which 
appeared in the original bill of lading. As to the remaining 
three cases, there was no bill of lading and no freight was paid, 
and all that happened was that there was a postponement of 
delivery ; as it had been agreed that if the goods could not 
be got out of the hold before the steamer went on to the Black 
Sea ports they should be delivered when she returned to 
Constantinople. That being so, he inferred that the original 
bill of lading terms still applied to all the goods. They con- 
tained, among other things, a clause providing that the 
defendants should not be responsible if the goods were worth 
more than £20 and the plaintiff had not declared their value 
and paid extra freight, and if that applied the plaintiff could 
not succeed. The plaintiff did not read the bill of lading ; but 
a mercantile shipper knew that there always were conditions 
in a bill of lading, and if he did not read them he must be 
found to have taken them for granted. Against this, however, 
and in the plaintiff's favour prima facie there was the fact that 
the plaintiff had parted with his goods and paid his freight 
before he ever received the bill of lading, and he might say that 
he had no opportunity of objecting to the condition until it 
was too late. If the plaintiff, on receiving the bill of lading, 
had gone at once to the defendants and had said that his goods 
were worth more than £20 and had claimed the right to pay 
the extra freight and hold the defendants responsible, he would 
have been in a strong position; but he did nothing. The 
clause must therefore be held to apply, and the action failed. 

CounseL: For the plaintiffs, Mr. R. A. Wright, K.C., and 
Mr. van den Berg; for the defendants, Mr. Jowitt, K.C., and 
Mr. James Dickinson. Soutcrrors: Messrs. Cosmo Crane 
and Co. ; Messrs. Wm. A. Crump & Son. 


The “Jupiter »,/ P.D. and Admiralty Division (Lord Merivale, 
pier.’ President). 19th January, 1925. 

Sure OWNED BY ForEIGN SOVEREIGN STaTE—Soviet GOVERN- 
MENT’S DecREE OF NATIONALISATION OF RussIAN SHIPS 
—JURISDICTION OF British Courts—Suie LyinG_ IN 
ENGiisH Porrt—ActTion IN REM AGAINST SuH1p—Morion 
to Set Asipe Writ. 

Where two private persons are the parties to an action 
concerning a ship which lies in an English port, the Admiralty 





Court has primd facie jurisdiction to entertain the suit unless 
and until it is shown that the ship is the property of a foreign 
Sovereign State over whose vessels and acts the Court has no 
jurisdiction. 

Where the Foreign State is not ostensibly one of the parties 
to the proceedings, a motion by private persons to set aside 
the proceedings on the ground that the ship is really a state- 
owned vessel, and therefore immune from Admiralty juris- 
diction, will not be entertained. 


Facts.—The Compagnie Russe was a Russian Company, 
which at one time had a head office at Petrograd, with a trading 
centre at Odessa, at which latter port its ships were registered. 
In 1919 it moved its ships and staff to Marseilles, and since that 
date had, it was asserted, traded entirely from the French port. 
When freights became unprofitable, the “ Jupiter ” was laid up 
at Dartmouth, in charge of the master, mate, and engineer, 
and she still flew the old flag of the Russian mercantile marine. 
In 1924 the master handed over the ship’s papers to the Trade 
Delegation of the Soviet Government in London. The ship- 
owners alleged that he was induced to commit this breach of 
his trust by bribes or threats. In due course the plaintiffs 
issued a writ in rem, claiming possession of the ship. In that 
action the Soviet Government intervened, and asked that the 
writ and all subsequent proceedings should be set aside on 
the broad grounds that they were the Government of a recog- 
nized sovereign independent State, that they were the owners 
of the vessel under a decree of 26th January, 1918, which 
nationalized the Russian mercantile marine, and that they 
declined to sanction proceedings which would in effect implead 
them in the courts of this country. Mr. Justice Hill gave 
judgment in favour of the Soviet Government, and on appeal 
the Court of Appeal upheld his decision. On 18th September 
last the Soviet Government through their agents sold the ship 
to the Cantiere Olivo Soc. Anonima, and thereupon, on 
8th October, the plaintiffs issued the writ in the present action 
against the Italian purchasers, who now sought to have the 
writ and all subsequent proceedings set aside, and applied 
by motion for that purpose. 

Decis1on.—Their application was refused by the President, 
who dismissed the motion on the following ground. He 
said that the subject-matter of the action—a ship lying in an 
English port—was a subject-matter over which that court 
had jurisdiction, and although the court had a discretionary 
power to refuse jurisdiction in an action between foreigners 
as to the ownership of a foreign vessel, he did not think that 
the present case was one in which he,ought so to refuse juris- 
diction. It was said that in truth these proceedings submitted 
or proposed to submit to a British jurisdiction the transactions 
of a foreign Sovereign State. Some reliance was placed on the 
fact that in the agreement for sale the Soviet Government 
agreed to indemnify the purchasers against any action in a 
British or Italian Court. The Soviet Government was not 
impleaded by the present suit. It was not in possession of the 
* Jupiter” at the time when she was arrested or the writ 
effectively served. That the Soviet Government was materially 
interested he could not doubt, but he could not say that if the 
Soviet Government became guarantors of third parties in a 
commercial transaction the jurisdiction of that court would 
be excluded in the case of litigation. The question whether 
the Soviet Government had so dealt with the ship that plainly 
on the facts no action could be maintained, would depend on 
various matters of fact which could not be ascertained or 
dealt with on such a motion, and he would pronounce no 
opinion at that time. He made no order on the motion. 
Costs would be costs in the cause. Leave to appeal granted. 

Counset: Mr. C. R. Dunlop, K.C., and Mr. H. C. 8. 
Dumas appeared for the defendants in support of the motion ; 
Mr. G. P. Langton and Mr. K. 8. Carpmael for the plaintiffs. 
Souicrrors : Messrs. Crump & Son for the plaintiffs ; Messrs. 
Wynne-Baxter and Keeble for the defendants. 
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The Solicitors’ Bookshelf. 


The English and Empire Digest. Vol. XIX. 

Butterworth & Co. 

The publishers of this monumental Digest are to be con- 
gratulated on having produced another of their gigantic 
volumes within two months of the announcement of the last 
preceding volume. If this rate of progress is only successfully 
maintained the whole work will be in the hands of subscribers 
Seven volumes, indeed, 


Messrs. 


within a reasonable period of time. 
were published in 1924, and the titles now reached 
* Easements,” “ Ecclesiastical Law” and “ Education ”’ 
indicate that five out of the twenty-six letters of the alphabet 
are practically disposed of. 

The titles just referred to have been contributed by the 
following authorities: Easements and Profits @ Prendre, 
Mr. J. A. Reid and Mr. A. R. Clarke-Williams ; Ecclesiastical 
Law, the late Mr. R. Lee Campbell, Mr. Alfred Fellows, and 
Mr. G. F. L. Bridgman; Education, Master Valentine Ball 
and Mr. Maurice Watts. There will be general regret amongst 
subscribers that so talented and versatile a legal writer as 
Mr. Lee Campbell is now for ever lost to legal journalism ; 
but in the present work Mr. Alfred Fellows—also a familiar 
name in the legal press—has proved an admirable deputy 
and successor to his deceased predecessor. Master Valentine 
Ball, of course, is so well known for learning and expository 
talent in print that we need not say how great an asset his 
assistance is to any such work as this. 

We have gone through Part VII of the Matter on Easements, 
which deals with “ Rights of Way,” a subject with which the 
writer of this Review has had some considerable professional 
experience, and we can certainly say that, so far as the English 
cases are concerned, we have not discovered one single 
omission. Of course the work does not profess to give all 
colonial cases, but only a selection of the more authoritative. 
The volume certainly appears to be complete and accurate. 
The 


American Law- 


The U.S. Constitution Annotated. 
Book Co. 


The Moot Book of Gray’s Inn. 


of Gray’s Inn. Chiswick Press. 


A History of the English Prize Court. 


Roscog, Registrar of the Prize Court. Lloyds. 


The Masters of the Bench 


We need only note the appearance of those interesting little 
books since for the English practising lawyer they have no 
special importance. The first sets out the American Con- 
stitution with the Declaration of Independence, the former 
being annotated with references to the decided cases reported 
in America. The second work contains reports of the “ Moots ”’ 
conducted at Gray's Inn since the revival of the system in 
1875. of those, however, seem not to have been 
entered in the records of the Society : at least, we are informed 
by some members of the Bar that one or two Moots in which 
they recollect taking part some half a century ago do not 
appear. As an interesting memento of one’s youthful days, the 
book is very attractive to all old members of the Society. 
The President of the Probate, Divorce and Admiralty Division 
contributes a brief Foreword to Mr. Roscoe’s History of the 


Some 


By Mr. E. 8. | 


Prize Court, which discusses the work of his lordship’s pre- | 


decessors since the days of Sir John Exton, who was President | 


from 1661-68. 
readable. 


Five Hundred Points in Club Law and Procedure. 
By B. T. Hatt, Esq., Secretary of the Working Men’s 
Club and Institute Union, Limited. Published and printed 
by that Union. 

This is the sixth impression of a little book first published in 

August, 1915. Twenty thousand copies, we are told in the 

preface, have now been sold, so that obviously the book 


The book is well printed and eminently 


proves useful to those lawyers who are concerned in the 
management of clubs. The lawyer, of course, naturally 
distrusts books chiefly intended for laymen; but this little 
guide seems scarcely open to the usual criticisms which apply 
to works of its type. 








Bar Council Decisions in 1924. 


The following decisions of the Bar Council on questions 
relating to professional conduct and practice for the year 1924 
are of general interest to members of both branches of the 
legal profession :— 


I.—ATTORNEY-GENERAL OF A BRITISH COLONY, BEING A 
KiNG’s COUNSEL, APPEARING WITHOUT A JUNIOR. 


A letter was received from the Attorney-General of a 
British Colony, asking for advice in the following circum- 
stances :— 

Lawyers in the Colony, whether Barristers or Solicitors, 
are admitted to, and practice at, the local Bar as ‘‘ Advocates 
and Solicitors’’ under regulations provided by certain 
Ordinances relating to the Courts. The Attorney-General 
and Solicitor-General are entitled to appear on behalf of the 
Crown in all the Courts without being admitted as 
** Advocates and Solicitors ’’ under the Ordinances (Courts). 
They are public officers appointed by the Crown and are 
paid by the Crown. They do work solely for the Crown, and 
their remuneration is fixed in the Annual Estimates for the 
year. 

It was further stated that no person is admitted to the 
Bar of the Colony as a “ Barrister ” only, or as a “ Solicitor ” 
only, but as an ‘ Advocate and Solicitor,’”’ and the two 
professions are not distinct and separate as they are in 
England. 

The Attorney-General, who has been appointed a King’s 
Counsel, has not been enrolled as a member of the local Bar. 

The question submitted was whether the Attorney- 
General, when appearing on behalf of the Crown, could 
appear without a Junior. 

The Council were of opinion that the Attorney-General, 
being a King’s Counsel, was not exempt from compliance 
with the rule prevailing in England, viz., that a King’s 
Counsel should not, as a general rule, appear without a 
Junior. 

[1.—CHANCERY K.C. AND SPECIAL FEE. 

The Council were asked for their opinion on the following 
question : 

‘A’ signs a Defence in an action in the Chancery 
Division, and subsequently takes Silk. ‘' B,’”’ a Junior, 
signs further Pleadings in the action. The Brief for the 
trial is delivered more than twelve months after ‘‘ A ’’ took 
Silk. ‘ A’ on taking Silk became attached to the Court ofa 
Judge, who was not the trial Judge. Should ‘* A ’”’ require 
a Special Fee ? 

The matter was referred to a Committee for consideration, 
and the following Report was adopted by the Council :— 

‘Your Committee, having considered the matter, with 
the assistance of six Chancery Leaders, not Members of the 
Committee, beg to report that in their opinion the Leader 
should not in the circumstances require a special fee. 

‘* Your Committee desire to add that the twelve months 
period does not apply to the case of a Leader following cases 
in which he has acted as a Junior, such period has reference 
only to the right of ‘ roving ’ allowed to a new Silk, before he 
becomes attached to a particular Court.” 


I11.—STrireENDIARY MAGISTRATE DOING CONVEYANCING 
WORK OR ACTING AS ARBITRATOR. 


A letter was received from a Barrister, who is a Stipendiary 
Magistrate, asking for the opinion of the Council as to 
(1) whether he could do conveyancing work in his spare time, 
and (2) whether he could act as Arbitrator. 

The Council expressed their opinion as follows :— 

(1) It is not in accordance with professional etiquette for a 

Stipendiary Magistrate to act as a Conveyancing Counsel. 

(2) There is no objection on professional grounds to a 

Stipendiary Magistrate acting as Arbitrator. Whether there 

is anything in the terms of his appointment, which precludes 

him from so acting, is a question with which the Council 
cannot deal. 


(To be continued). 
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Law Societies. 


Solicitors Managing Clerk’s Association. 


The Ricgut Hon. LorpD JustTIcE ATKIN presided at a meeting 
of the Solicitors Managing Clerk’s Association at Gray’s Inn 
Hall on Friday the 6th inst. There was again an excellent 
attendance, when Mr. COURTHOPE WILSON, K.C, delivered an 
address on *“‘ The position of Trade Unions in relation to the 
Courts.””’ I make no apology for selecting this subject, he said, 
because it is one of great and growing importance. I dare 
say some of you saw a statement by Mr. Justice Sankey the 
other day, that, owing to the great developments which have 
taken place in the organisation of industry in this country 
you have it now divided into two camps. On the one hand 
you have the employers, or the masters, organised in the 
form of limited liability companies, on the other hand you 
have the men organised in their great and powerful trade 
unions. The trouble is that these two bodies are regarding 
each other, not with hostility perhaps, but with suspicion. 
It is the duty of the Courts and the duty of the lawyers to 
hold an even hand between these two parties. In order to 
do that it is necessary to know exactly how far the Courts 
have jurisdiction to interfere in disputes between these 
parties. As regards the companies, that is, the organisation of 
employers, there is no difficulty, because every limited liability 
company is a creature of statute; the Courts restrain them 
strictly to their object, anything that is u/tra vires is restrained, 
and their funds are answerable to the fullest extent for any 
wrongs or breaches of contract committed by them or their 
agents. But as regards trade unions, there is more difficulty 
for this reason, that the trades unions to some extent have 
been placed in a position above the law. The boundary line 
up to which the Courts have jurisdiction is somewhat nebulous ; 
it is the result of a series of judicial decisions extending over 
some time. 

In order to properly appreciate the position in this matter, 
it is necessary to go back and adopt the historical method, 
and I want to take a very short review to-night of the growth 
of trade unions and how the present position has been arrived 
at. For a great many years in this country we have had 
combinations of men for the purpose of raising wages or 
reducing their hours of labour. Those combinations were 
forbidden by Acts of Parliament from the time of Edward I 
(that is about the time when this ancient Inn was founded) 
down to the time of George IV. Thereason those combinations 
were forbidden was this ; the wages were fixed by the justices ; 
the justices had power to fix the conditions of employment, 
the hours of labour and the wages that were to be paid to 
themen. That being so, and these wages and hours of labour 
being fixed by law, naturally any combination to alter those 
was something which was setting itself up against a legally 
arrived at decision. So that logically, it was quite right that 
these combinations should be forbidden by Act of Parliament. 
But gradually this process of fixing wages and hours of labour 
by the justices fell into disuse. In 1738 an exercise of this 

wer was made in the County of Warwickshire, where the 
Justices fixed the wages for the whole county. 

When the reason for this law had passed away, it was 
right that the law itself should pass away, and that was the 
view that was taken in 1824. Then an Act of Parliament was 
passed abolishing all the Acts which forbade these combinations 
and making it perfectly lawful to have combinations of men 
for the purpose of reducing hours of labour and raising wages. 
At that time apart from the question of the means which were 
to be adopted by the combinations, the criminal responsibility 
was abolished. All that the law did then was to forbid certain 
means being adopted—coercion, intimidation, molestation 
and soon. For the next thirty years or so there was a great 
growth of trade unions, the men were forming into combinations 
all over the country, and accumulating funds, and in 1855 
two events happened which were really of great importance 
to the trades unions; one was the passing of the Friendly 
Societies Act 1855. By that Act it was provided that any 
voluntary association should be able to deposit its rules 
with the Registrar of Friendly Societies and register itself. 
The result was that if the association had a dishonest official 
who put money belonging to the union in his own pocket, he 
could be presecuted and the money recovered. The trades 
unions at once took advantage of that, and registered their 
tules, and thought their moneys were perfectly safe. But 
in that very year there was a case of Hilton & Eckersley, 
6 Ellis & Blackburn, p. 47, which decided a point of law which 
had a very remarkable bearing on the position of trades 
unions. In that case there were eighteen persons who were 
owners of Mills in Wigan; they entered into an agreement 
with each other that in order to counteract the effect of the 


men’s combinations, these mill-owners would close or open | 


| appropriated it to his own use. 


their mills, they would pay wages and regulate the hours of 
working all in accordance with the decision of the majority. 
If the majority of the association thought it well to declare 
a lockout, then all the eighteen bound themselves to declare 


| a lockout, and to close the mills. They bound themselves also 


to a fixed rate of wages. One of the mill-owners broke away 
from the association, but he had given a bond in the sum of 
£500 to secure that he should adhere to the combination and 
observe the decision of the majority, and so an action was 
brought to recover the £500 penalty. The Court took this 
view: They said this is a combination by which each of 
these eighteen mill-owners surrenders his individual freedom ; 
he agrees he will be bound by the decision of the majority ; 
he gives up his freedom to carry on his trade as he thinks 
right and proper himself, and puts himself under the rule 
of the majority. They said this cannot be right, this is a 
contract in restraint of trade, and they held that the bond 
was void, the combination was an illegal combination, not 
criminal, but illegal in the sense that its agreements would 
not be enforced by the Courts of Law. I will read a few 
lines from the judgment of Mr. Justice Crompton on that: 
‘“ As soon as the party agrees to bind himself by penalties 
to give up his right of retiring from such combination, that 
freedom of trade which it is the policy of the law to protect, 
seems directly interfered with. Suppose in the present 
case that the workmen agree to proper and reasonable terms, 
and that the majority still insist on closing the individual, 
obligor is bound to shut up his own mill, and to be in effect 
a party to the closing of seventeen others, although he is 
perfectly satisfied that in doing so he is acting contrary to his 
own interests as well as to the interests of the workmen, the 
trade and the public.’’ That is a decision that when you 
have an association which is really in restraint of trade, all 
its obligations will not be enforced by the Courts. The Court 
declined to take any notice of it, and the result was that the 
bond and the whole agreement were void. Those were two 
events in 1855; the passing of the Act under which trades 


| unions could register, and this decision that such an association 


was in restraint of trade. Of course, such a position would 
apply to a combination of men. But the unions did not realise 
this, and until 1867 they went on registering their rules, 
thinking their moneys were perfectly safe, being protected 
by the Criminal Law, and having no idea that their agreements 
were in restraint of trade. 

In 1867 there was a case called Hornby & Close. That was 
a case where the secretary of the Boilermakers’ Society had a 
sum of £28 in his pocket and he refused to hand it over and 
The Boilermakers’ Society 
prosecuted him in the police court, and this point was raised. 
They said the case of Hilton & Eckersley decides that such a 
combination is in restraint of trade, your registration is bad 
under the Friendly Societies Act because you are not a Friendly 
Society and you have no power to prosecute this man, your rules 
are unenforceable, the courts will take no notice of you or your 
agreements and will not protect your property. This was a 
bombshell to the trade unions. There was about a quarter 
of a million pounds sterling accumulated in the form of con- 
tributions by trade unionists, and all this money was at stake 
at once, the Criminal Law declining to protect it, every 
dishonest servant of the union had the possibility of taking 
the money and going free of punishment. 

The trade union leaders at once realised that this was a 
vital matter to them, going to the root of the existence of trade 
unions. So five of the trade union leaders met in London, 
with the assistance of four well-known gentlemen, Mr. Frederic 
Harrison, the founder of the Positive Society, Tom Hughes, 
afterwards a County Court judge, Henry Crompton and 
Professor Beesly, a great professor of political economy. They 
hammered out the whole problem in a series of sittings extend- 
ing over two or three years, brought it before Parliament, and 
a Committee was appointed to examine the whole affair. 
The minority report which they presented to Parliament was 
this: They said, we want our funds protected, at the same time 
we do not want to be legalised in the sense that we can be 
brought before the courts and our agreements made the 
subject of inquiry by the courts. . We want to continue illegal 
associations in the sense that our agreements will not be 
enforced by the courts, but at the same time we want to be 
legal associations for the protection of our property. That 
is what the Trades Unions Act of 1871 did. By that Act, 
first of all, it was provided that no member of a trades union 
should be criminally liable by reason of the fact that the 
agreement was an agreement in restraint of trade. Section 2 
of the Act says: ‘‘ The purposes of the trade unions shall not 
by reason merely that they are in restraint of trade be deemed 
to be unlawful so as to render any member of such trade union 
liable for criminal prosecution for conspiracy or otherwise.” 
That got rid of all criminal liability. Then it dealt with the 
civil liability, the right to have their agreements enforced 
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by the Court: ‘‘The purposes of any trade union shall not 
by reason merely that they are in restraint of trade be unlawful 
so as to render void or voidable any agreement or trust.” 
By those two sections the trade unions were completely white- 
washed as regards this doctrine of restraint of trade. There 
was another section, s. 4, which was put in at the request of 
the trade union leaders. It is in these terms: ‘‘ Nothing in 
this Act shall enable any court to entertain any legal pro- 
ceeding instituted with the object of directly enforcing or 
recovering damages for a breach of any of the following 
agreements.”’ There were four classes of agreement set out. 
The first was ‘‘ An agreement between the members of a trade 
union as such concerning the condition on which any members 
for the time being of such trade union shall or shall not sell 
their goods, transact business, employ or be employed. 
Secondly, any agreement for the payment by any person of 
any subscription or penalty to a trade union. Thirdly, any 
agreement for the application of the funds of a trade union to 
provide benefits for members,’’ and so on. ‘4. Any agree- 
ment made between one trade union and another.’’ The 
Act having provided by that section that the courts should 
not entertain any action to enforce those forms of agreement, 
everything went on smoothly until 1880. In 1880 there was 
a gentleman who was expelled from a trade union ; it is the 
case of Rigby v. Connol. This gentleman, Mr. Rigby, was 
a member of the Journeyman Hatters Fair Trade Union. 
One of the rules of that Fair Trade Union was that ‘ Any 
journeyman binding his son in a foul shop ”’ (foul shop means 
where non-unionists are employed) “ shall be fined £5 and not 
be entitled to any benefit until he has paid his fine and con- 
tributed 26 weeks according to rule.’”’ This gentleman had 
allowed his son to become bound as an apprentice in a shop 
which was a foul shop within the meaning of that rule. 
Upon that the Fair Trade Union expelled him. He said, 
‘** You have no right to expel me, my expulsion is wrong,” and 
he brought an action to have it declared that his expulsion 
was wrong, and to have his benefits that he had purchased 
by his subscriptions. That came before Sir George Jessel. 
He said, this agreement which I must deal with is an agree- 
ment within the rules of this Society. This Society is illegal 
at common law because its objects are in restraint of trade. 
It is true that the Act of 1871 whitewashes it, but that Act 
also provides that no action shall be brought for the purpose 
of directly enforcing an agreement for providing benefits for 
members. He said, if I restore this gentleman to his member- 
ship the result will be Iam enforcing the agreement under which 
he becomes entitled to benefit, and that is forbidden by the 
Act of 1871, and he dismissed the action. 


sé 


That was a case of the men’s combination. In 1900 there 
was a case of the masters’ combination, that is the case of 
Chamberlain’s Wharf against Smith, 1900, 2 Ch. There it was 
a tea clearing house, an association of tea merchants, who 
agreed that they would only sell their tea at certain prices and 
only allow certain fixed discounts, and there was a provision 
for a penalty if any of them broke it. There was an action 
brought to recover the penalty in the case of one member 
who had broken off. The court said, you are a trade union, 
you are an agreement between masters for the purpose of 
regulating the conditions under which you carry on business. 
That is a trade union within the definition of the Act your 
agreement is in restraint of trade and the courts cannot enforce 
it. That action was dismissed with costs. So that you have 
two actions, one in the case of the men’s combination, the 
other in the case of the masters’ combination, both of which 
failed because of this provision in the Trades Union Act, 
s. 4 saying the courts could not directly enforce any agreement 
providing for benefits. 


In 1905 some ingenious gentleman thought cf a way out 
of this. That was raised in the case of the Yorkshire Miners’ 
Association v. Howden, 1905 Appeal Cases. That is a case 
where the Miners’ Association were paying strike pay, and 
one of the members of the Association contended that they 
were wrongly paying it, not paying it in accordance with the 
rules of the Association, and he brought an action to have an 
injunction from the courts restraining this misapplication of 
the funds. He was met by the point of s. 4 saying you are 
not to enforce an agreement for providing benefits. He said : 
**I am not seeking to have the funds of this trade union 
applied for the purpose of benefits ; I am seeking to prevent 
the misapplication of the funds.’’ By that means he got round 
the difficulty of s. 4, and the court held that, though it had 
no power to enforce an agreement for the application of the 
funds, it had power to restrain misapplication of the funds. 
By that means the jurisdiction of the courts to some extent 
was restored and they got some power to deal with the rules 
of the particular trade union in question. 

Then we come to two cases of expulsion. One was Osborne 
v. The Amalgamated Society of Railway Servants, 1911, 1 Ch. : 
the other, quite recently, the case of the Amalgamated 


Carpenters’ Sociely v. Braithwaite in the House of Lords, 
Those were cases where a man had been expelled, rightly or 
wrongly, it does not matter. He came to the court to say: 
‘*T have been wrongly expelled and I want to be restored to 
my position as a member.’”’ He was met bys. 4. They said: 
‘‘ If we restore you to membership, the result is you are 
restored to your rights, you get your benefits again, and the 
court is doing what the Trades Union Act said should not 
be done ; the court is enforcing an agreement for the applica- 
tion of the funds of the society for providing benefits.’’ The 
answer to that was laid down in the Osborne Case with very 
great skill, if I may be allowed to say so, by Lord Justice 
Fletcher Moulton and Lord Justice Buckley, now Lord 
Wrenbury. They put it in this way: It is true what is asked 
for in this action is that the man who has been expelled be 
restored to membership, but when he was a member before 
his expulsion he was a member with rights which were 
unenforceable by the courts. By restoring him to his previous 
position we are only putting him back into the same position 
he was in before he was expelled, that is, a position in which 
he has rights which are unenforceable. If you are restoring 
him to unenforceable rights you are not enforcing this right. 
Logically that is absolutely sound. I will read the way Lord 
Justice Buckley put it. He said: ‘“‘ The plaintiff was a 
member of a society with (amongst others) rights as regards 
benefits which were unenforceable. How can an order to 
restore him to membership do more than make him what he 
was before, namely, a member with the same unenforceable 
rights ? How does such an order enforce those rights ? What 
benefit in the application of the funds is it that the order 
compels the society to give him? Absolutely none. If he 
succeeds in the action he merely resumes the position in which 
he stood before. His rights by way of benefit are neither 
greater nor less than before his expulsion. The whole answer 
to the contention on this part of his case may be summarized 
in a sentence. An order to restore to membership with 
unenforceable rights is no order to enforce those rights.”’ By 
that case and the other case of Braithwaite, which was one of 
Lever Bros. cases, it has been clearly established now that 
the court has jurisdiction to restore a man who has been 
wrongly expelled from a trade union to membership, but not 
to enforce the rights. 

However logical that may be it seems to me to be rather 
futile for this reason ; the only result of an action of that kind 
is that large sums are incurred for costs and the man is put 
back into a position where he has unenforceable rights. You 
wonder what is the object of bringing the action. There is 
one possible view. You may say it is a benefit to the man to 
be restored to his membership because it is difficult for a 
non-unionist to get employment ; trade unionists as a rule 
object to work with a man who is not a trade unionist. If 
by bringing an action of this kind a man can be restored to 
his membership, though he may get no benefits, and may have 
to go on paying his contributions and not receive a penny piece 

n he form of benefits, at the same time that he is restored to his 

membership and a trade unionist cannot say ‘“ because you 
are a@ non-unionist we decline to work with you.” Apart 
from that it seems to me that these actions are futile and do 
not legd to much in the end. 

I cannot help saying here that I think it would be an 
advantage (I am not dealing with politics at all because we 
are all lawyers) to both masters and trade unions, that the 
courts should have full jurisdiction to decide disputes of this 
nature. All trade unionists now are quite satisfied of the 
impartiality of the courts. As Mr. Webb in his book says 
‘*In these days equality of treatment before the law has 
become an axiom.” I am certain from my own limited 
experience that the trades union leaders as a rule are quite 
satisfied with the judges of this country. They know they 
get justice, and that there is no bias either way. The questions 
are legal questions of construction of rules, and so on, and it 
seems to me reasonable that these questions should be dealt 
with by the ordinary courts of the land. However, that is 
only an interlude. 

This prohibition of the jurisdiction of the courts has had 
really some unexpected repercussions. There are two cases 
that are rather striking. One is Baker v. Ingall, 1912, 3 K.B., 
that is the case of a gentleman who was a member of the 
Friendly Society of Ironfounders. One of the rules was that 
if a member met with an accident losing or disabling a limb, 
or suffering from some bodily ailment as a result of an accident, 
and he was incapacitated from carrying on his trade, he 
should receive £100 out of the funds of the society, and in the 
event of his recovery and getting employment again, he was 
to repay the £100 to the society. This particular man, Mr. 
Ingall, was incapacitated and got the £100, and signed an agree- 
ment to repay it in case he got employment again. He did 
recover and got back into work and the society said ‘‘ pay 
us the £100.” He said: ‘‘ Oh no, this agreement is an agree- 
ment fora contribution to the trade union,and the enforcement 





Un 
aro 
con 
Fal 
“ A 
ma 
or 


pat 
an 
ex] 
cor 
act 
wh 


to 
of 
in 
re 
e] 
age 


at 


1925 
=—= 


Lords, 
shtly or 
O Say: 
ored to 
'Y Said; 
you are 
and the 
uld not 
ipplica- 
; 
th very 
Justice 
y Lord 
s asked 
led be 
before 
1 were 
revious 
osition 
which 
storing 
s right. 
y Lord 
was a 
egards 
der to 
hat he 
‘ceable 
What 

order 

If he 
which 
either 
nswer 
arized 

with 
” By 
one of 
y that 

been 
it not 


ather 
kind 
S$ put 

You 
pre is 
an to 
for a 
. rule 
i 
ed to 
have 
piece 
'o his 
. you 
part 
id do 


e an 
e we 
the 
this 
the 
Says 
has 
rited 
juite 
they 
ions 
id it 
lealt 
it is 


had 
ases 
a. 
the 
hat 
mb, 
ent, 
he 
the 
was 
Mr. 
ree- 
did 
pay 
ree 


ent 





Feb. 14, 1925 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 69] 351 





— 





of that is forbidden by Section 4 of the Trades Union Act; 
you are an illegal association; I am not going to repay this | 
money; if you think you can get it in the Courts, well sue me.” 
They did sue him. The court decided that it was within s. 4. 
So that this exclusion of the jurisdiction of the courts at the 
request of the trade union leaders in this case recoiled upon | 
themselves, and this gentleman was able to keep his £100 | 
and defy his union. 

There is another case, McLuskey v. Cole, in 1922, where two 
societies amalgamated. There was some dispute between 
them. The Glasgow and District Bottlemakers Trade Pro- 
tection Society joined the National Federation of Glass | 
Bottlemakers. The National Society required the Glasgow 
Society to take certain steps in regard to a dispute. The | 
Glasgow Society declined, so the National Conference 
passed this resolution: ‘‘ That this Conference after carefully 
considering the position of the Glasgow District is agreed that | 
by openly and defiantly refusing to carry out the National | 
Conference resolutions the Glasgow District automatically | 
forfeits its membership with the National Federation according | 
to Kule 7, Clause 2 of the Constitution.’ The Glasgow Society 
were not satisfied to be pushed out of the National Federation 
in that way so they commenced an action to have it declared | 
that they were wrongly expelled from the National Society, | 
and to be restored to membership. Counsel for the 
Glasgow Society were Mr. Montgomery and Mr. Slesser, the 
ex-Solicitor-General, and of course, a great authority on | 
Trade Unions. They argued the matter and said this was | 
not an agreement between two Trade Unions, and the acticn 
was not brought for the purpose of enforcing an agreement | 

| 


between one Trade Union and another. Lord Sterndale, 
Master of the Rolls at that time, said: ‘‘ I cannot see a much | 
more direct way of enforcing an agreement than by an injunc- 
tion to prevent a person from breaking it, and if an injunction | 
to prevent a person from breaking an agreement is claimed, 
in my opinion that is an action brought directly to enforce 
that agreement,” and the court so held. They held this was 
an action by the Glasgow Society to enforce an agreement 
between it and the National Society for amalgamation, and 
that being an agreement between two Trade Unions, was 
directly within the words of s. 4. The result was that that 
action failed. So from the Trade Union point of view it would 
seem to be an advantage if s. 4 could be swept away and the 
courts allowed to exercise the ordinary jurisdiction which they 
exercise over all other citizens. 

So far I have only dealt with questions on actions of con- 
tract. Section 4 prohibits the enforcing of certain contracts 
or agreements. The other great branch of the law is the law 
of torts—to put it into English, wrongs. The question has 
arisen as to the liability of the Trade Union for the wrongs 
committed by its agents, it being an Association it cannot act 
except by its agents. That point was raised in the celebrated 
case of the Taff Vale Railway Company against the Amalga- 
mated Society of Railway Servants. This is an extremely 
important case. It was recognised as important both from a 
legal and political point of view, but I am only concerned with 
the legal point of view. That is a case where there was a 
strike on the Taff Vale Railway and the stations were picketted 
by the strikers and the Railway Company brought an action 
against the General Secretary and the Organising Secretary | 
of the Amalgamated Society and they also joined the Trade 
Union itself, the Amalgamated Society. The question which 
arose was whether the Union could be sued directly for a tort 
committed by its agents. The case came before Mr Justice 
Farwell first of all, and he put it in this way. He said: | 
“ Although a corporation and an individual or individuals | 
may be the only entity known to the common law who can sue 
or be sued, it is competent to the Legislature to give to an 
association of individuals which is neither a corporation nor a | 
partnership nor an individual a capacity for owning property 
and acting by agents, and such capacity in the absence of 
express enactment to the contrary involves the necessary 
correlation of liability to the extent of such property for the 
acts and defaults of such agents.’’ Then he goes on to explain 
why that isso. He says: ‘‘ Now, the Legislature in giving a 
trade union the capacity to own property and the capacity 
to act by agents has, without incorporating it, given it two 
of the essential qualities of a corporation—essential, I mean, 
in respect of liability for tort, for a corporation can only act 
by its agents, and can only be made to pay by means of its 

roperty. The principle on which corporations have been 

eld liable in respect of wrongs committed by its servants or 
agents in the course of their service and for the benefit of the 
employer ’’—then he gives the maxim: ‘‘ Who takes benefit 
must also take the burden ’’—‘‘ is as applicable to the case of 
a trade union as to that of a corporation.’’ Then he quotes from 
a case which was an action against a dock company. He says 
“We cannot think that it was the intention of the Legislature 
to deprive a shipowner who pays dues to a wealthy trading | 





company such as the St. Catherine’s Dock Company for 
instance, of all recourse against it, and to substitute the personal 
liability of a harbour-master, no doubt a respectable person 
in his way, but whose whole means, generally speaking, would 
not be equal to more than a very small percentage of the 
damages, when there are any.’”’ In giving the decision he 
did he was only applying to a trade union the ordinary princi- 
ples of the law which had been held to apply to all other 
corporations. The corporation acts by its agents, takes the 
benefits of its agents’ acts and therefore it must be responsible 
for its agents and the only way it can be responsible 1s by its 
property being responsible. A corporation has, as they say, 
no body to be kicked and no soul to be damned, so the result 
is that there is only its property which is available for redress. 
The decision in this case was that a trade union was liable 
for the acts of its agents, but incidentally, the point was 
decided whether it could be sued in its own name or in what 
is called a representative action. That case went to the House 
of Lords, and Lord Halsbury, who was always very concise 
in his judgments, put it in about three lines. He said: ‘ If 
the Legislature has created a thing which can own property, 
which can employ servants, and which can inflict injury, it 
must be taken, I think, to have impliedly given the power to 
make it sueable in a court of law for injuries purposely done by 
its authority and procurement.”’ That case, of course, went 
against the principle of the minority report which was arrived 
at before the passing of the Trades Union Act. The principle 
of Mr. Frederic Harrison and those other gentlemenI mentioned 
was that a trade union should not be legally sued at all. It 
was not to come to the courts to have its facts enforced, and it 
was not to be liable to be brought before the courts for the 
purpose of obtaining redress for injuries it had inflicted. There 
was a good deal of agitation and the result was the passing 
of the Trade Disputes Act, 1906. That Act, undoubtedly, 
has to some extent put trade unions above the law, but we 
are not concerned with the political aspect of that to-night. 
As Lord Macnaghten said, in a well-known case: ‘It is as 
unwise as it is unprofitable to cavil at the policy of an Act of 
Parliament or to pass a covert censure on the Legislature.’ 
All lawyers are concerned with is to give the plain meaning 
to the words of an Act of Parliament : Parliament is supreme, 
and if an Act of Parliament is passed it only remains for the 
Courts of Law to give effect to what it says. That Act first 
of all, proceeds for the legislation of what was called in the 
marginal note: ‘‘ Peaceful picketing.”’ In s. 3 it provided 
that actions should not lie against individuals for acts which 
were committed in the course of a trade dispute. We are not 
dealing with individuals to-night, I am only concerned with 
the position of trade unions. The section for this purpose is 
s.4: ‘An action against a trade union whether of workmen 
or masters or against any members or officials thereof on 
behalf of themselves and all other members of the trade union 
in respect of any tortious act alleged to have been committed 
by or on behalf of the trade union shall not be entertained by 
any Court.” The effect of that was this; if a trade union 
commits an act which is held by the courts to be a wrongful 
act there is no remedy against the trade union. The particular 
case which has been decided on it, Vagher v. London Compositors 
was a case of libel, but the principle would apply equally to 
any other wrongful act—a trade union might take premises 
and commit a nuisance, but there is no remedy at all against a 
trade union ; it does not matter what the wrong is, or how 
much the plaintiff may be injured, the Courts are not to 
entertain any action in respect of a wrongful act committed 
by a trade union. 

I have dealt now with contract and with torts. There 
is only one other point I want to deal with, and that is the 
question of the protection of the property of the trade union 
itself. That is provided for in the Act of 1871, which provides 
that trade unions should be registered and vests their property 
in registered trustees, and the trustees are empowered to bring 
actions concerning the property, and any official who is dis- 
honest may be prosecuted in a court of summary jurisdiction, 
so that that object of the trade union leaders has been com- 
pletely achieved, the funds of the trade unions are now safe 
as far as the law can make them safe, the trustees can sue 
and recover the property and if a dishonest official takes it, 
he will be prosecuted, and the Criminal Courts have jurisdiction. 

I may now summarise the position as regards the courts. 
First of all, in the case of torts, no action can be brought 
against a trade union. As regards contracts, if a trade union 
is a legal trade union at common law, it has the same rights and 
is subject to the same liability to be sued as any other lawful 
body. But if it is illegal at common law, that is, if it is a 
society whose objects are in restraint of trade or whose rules 
are in restraint of trade, and it has to depend on s. 3 of the 
Trades Union Act to, what I call, whitewash it, then s. 4 
applies, and the courts have no jurisdiction to enforce those 
contracts mentioned in s.4. The position is, that if the trade 
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union is legal at common law, it is in the same position as any 
other ordinary citizen, but if it is illegal and has to rely on 
s. 3 of the Trade Union Act, then s. 4 of the same Act applies, 
and its agreements are unenforceable. As regards property, 
a registered trade union, whether legal or illegal, has its 
property protected, and is given rights and remedies against 
its officials. That is the position as regards the courts. 

The question of the jurisdiction of the courts is an important 
question because any day we may have one of those great 
industrial conflicts arising, acts are committed in the course 
of those conflicts which some people think are punishable by 
law, other people think they are justifiable ; it is for the courts 
to decide. It is important that the courts should be in a 
position to say, and practitioners to know, what are the limits 
of the courts’ jurisdiction. With regard to torts the courts 
have no jurisdiction at all. As regards contracts the position 
is a different one. It is fairly clear that it has been built up 
by a series of decisions and they require careful examination, 
and the position is not to my mind altogether satisfactory from 
not even the legal point of view. The point is an interesting 
one. The whole subject of the growth of trade union law is 
an interesting one, and one that merits very careful considera- 
tion and careful study. 

Mr. MacpuFrFr: My lord, ladies and gentlemen. I have to 
propose a vote of thanks to the lecturer for this lecture, and in 
doing so I wish to point out how fortunate this association 
is in having been able for upwards of twenty years to have 
these lectures given to our members and our friends, lectures 
which enable us in the very little time which solicitors’ clerks 
have to spare, to take notes on important points, on the 
principles of the law as well as on practice. The principles 
of the law it is essential that we should have some considerable 
knowledge of as well as of the ever-changing practice. It is 
owing to the kindness of gentlemen like Mr. Courthope 
Wilson, who have come here over these years, at great incon- 
venience often to themselves, and have lectured to us, that we 
have been able to maintain these lectures. Our thanks are 
due to those gentlemen, and in particular to-night to Mr. Court- 
hope Wilson, for this, if I may say so, very able and concise 
exposition of the law of trade unions, 

We also remember the kindness of the Benchers of the 
different Inns of Court for permitting us to use their halls. 

We also, lastly, but by no means least, have to thank youmy 
lord for attending this evening at, we are sure, considerable 
inconvenience to himself, and assisting us in our little effort 
to educate ourselves and our friends. We remember that the 
Bench has always very kindly assisted us, and we cannot 
remember once when a judge has not been willing to preside. 
With regard to the Chairman, I find that on no less than three 
previous occasions has he been with us. I go back to the 
year 1913, when his lordship took the chair at a lecture given 
by Mr. T. M. Healy. Again, in 1915, his lordship occupied 
the chair. Again, in 1920, when we resumed our work after 
the war, his lordship kindly presided, and we are deeply 
grateful to him for those attendances and this attendance 
to-night. 

To the lecturer for the lecture we are very much obliged. 
I am sure we all agree that the time has undoubtedly arrived 
when the supreme decision in matters of trade disputes should be 
placed inthe hands of Courts of Law inthis country, and that the 
court should decide with the power it has at the back of it to 
enforce its orders. 

I now beg to move that this meeting accords its most sincere 
and hearty thanks to Mr. Courthope Wilson for his instructive 
lecture. to the Right Hon. Lord Justice Atkin for again 
honouring us with his presence in the chair, and tothe Benchers 
of Gray’s Inn for their kind assistance in affording us the use of 
this hall. 

Mr. EVERARD seconded. 

Lord Justice ATKIN: Mr. Macduff, ladies and gentlemen, 
I am asked by my modest and retiring friend to acknowledge 
on his behalf the vote of thanks which you have passed to 
him, and I should like to say with what interest I have listened 
to his very valuable lecture. I should like also to record for 
myself my thanks for the very kind words which have been 
spoken by Mr. Macduff and the way in which you have received 
the proposal. He has not enumerated all the occasions upon 
which I have taken part in these gatherings, because he has 
omitted an occasion when I was at the Bar, when I delivered 
a lecture in this hall myself on Stock Exchange Law, but 
looking round, I doubt very much whether any of you here 
were present at that lecture. It has always been an interesting 
reminiscence {0 me. 

There can be no doubt at all that the subject of this lecture 
is one of the most important topics that could come before 
lawyers. A week ago it was a matter of extreme interest, 
because the relation of the trade unions to the Law Courts 
at that particular time was one which could only be discussed 
with a certain amount of absence of heat, and certainly it 





came home very closely to those who were frequenters of 
the Courts. But apart from a temporary interest of that 
nature, it is an interesting topic, and it is one which it is 
valuable that a body of lawyers should be able to discuss 
without having any regard either to the rate of wages or to 
any question of votes. One is bound to say that, speaking 
as a lawyer, one is not entirely satisfied with t he legal position, 
The first odd paradox of the position is this, that trade unions 
still, according to law, exist for objects which in the eyes 
of the law are illegal, and void by reason of being in restraint 
of trade. Could anything be more remarkable than that 
attitude of the law to trade unions at the present day ? 
Everybody, I think every thoughtful person, recognises the 
value of trade unions, and recognises that they are a necessary 
institution in the organisation of industrial society, and that 
at the present moment industry could not exist unless labour 
was organised, so that there should be representatives of the 
working classes, with whom rates of wages and trade con- 
ditions could be arranged. I fancy the same position is 
true with respect of organisations of employers. Trade unions, 
of course, are recognised every day; employers enter into 
bargains with them, and negotiations are taking place with 
their representatives, and in addition to that they have been 
recognised over and over again by the Legislature. During 
the Great War the Munitions Acts made a special provision, 
protecting both them and their restrictive customs. At the 
present moment in the insurance provisions that provide 
for unemployment pay, which is generally known as the “dole,” 
there are provisions which protect the trade union rates, and 
prevent people from being considered employable or capable 
of getting employment if the position is that they cannot 
get work at the ordinary trade union rates. Under these 
circumstances, does it not seem remarkable that these 
bodies that serve that important purpose in the State should 
be regarded as inferior to the law, as pariahs who exist for 
illegal objects, and whose agreements, except so far as they 
are validated in particular respects, are treated as void ? 
It would seem to follow from the ordinary conception of a 
contract in restraint of trade that those contracts have now 
ceased to be void, because the ordinary definition of a contract 
is that it is in restraint of trade if it is in excess of what is 
reasonable. One would have thought it would have been 
accepted in these days, that it was reasonable for organisa- 
tions to exist to uphold the standard of living, and to uphold 
the proper rates of wages. That is not to say trade unions, 
both on the side of employers and workmen, may not some 
times abuse their rights. It ought to be lawful for persons 
to agree to withhold their labour, that they may obtain a 
higher rate of wages, just as it is lawful for employers to 
withhold the opportunity of labour in order to secure a lower 
rate of wages. That is one matter that arises out of the 
discussion that has been referred to by the lecturer. In 
respect of that matter, I think the law is not altogether to 
blame. I have very little doubt but that the position would be 
rectified either by legislation or by an acceptance by the 
Courts of a different view of the doctrine of restraint of trade 
in reference to trade unions, had it not been for the express 
desire of the unions themselves, that their agreements between 
themselVes should not be enforced. In other words, I think 
that a proposal to amend the provisions of the Act of 1871 
in that respect would not be welcomed by trade unionists. 
The other question is the remarkable position that arose 
following on the Taff Vale Case. There never was any law 
that trade unions were not to be liable for torts, but in fact for 
generations, indeed for all time, I think, before that decision, 
they never had been made liable for torts for the simple reason 
that nobody had devised a means by which they could be sued. 
It was a pure question of procedure. I think the name of the 
junior who did in fact devise the procedure in the Taff Vale 
Case ought to be made known to posterity, at any rate as far 
as lawyers are concerned, but unfortunately I do not know 
whohe was. Ithink in that case the plaintiffs were represented 
by Mr. Bateman Napier, and Mr. Clement Edwards, but 
whether either of them was responsible I cannot say. What 
a remarkable position you have, because it puts outside the 
law trade unions, both of workmen and employers, in reference 
to any tortious act. Trade unions at the present moment 
I am speaking of them in both capacities, from the legal point 
of view, it is indifferent to us which, are organisations possessed 
of great wealth, elaborate organisations conducted with con- 
summate skill and ability, and exercising overwhelming power 
in the industrial affairs of this industrial nation. To lawyers 
it appears to be a very remarkable position that this country 
tolerates that such bodies should carry on their operations 
without any responsibility at all in the case of acts which they 
may commit or authorize to be committed which come 
within the category of what we call wrongs. You would have 
thought that it was a denial of the first principles of civilized 
government: more than that, it was a denial of the first 
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principles of democracy which I assume involve the position 
that everyone living within the State is subject to the rule of 
law, and that liberty in a State means ordered liberty within 
the law. However from the political point of view that is 
something which we have not to do with; it is enough for us 
to record our own opinion, an opinion, I think some of us feel, 
as I began by saying, that the legal position in that respect is 
not altogether satisfactory as a matter of principle to us 
lawyers. I think I have said enough to vindicate what I 
began by saying that this matter is a matter of very great and 
increasing importance. 

I should like to say one word more by way of saying how 

leasant it has been to me to take part in this gathering. 
co one of those who appreciate the work that has been 
done and is being done by this Association. I think it is a 
great thing that there exists an organisation capable of 
arranging this lecture, and with so much influence as to be able 
to secure such an admirable attendance as in my experience 
isalways found at lectures ofthiskind. Inthat respect I know 
a great deal of credit is due to Mr. Hammond. 

I am glad to say from the report of the Association that it 
is flourishing that it has a library which appears to be 
flourishing, and also I think as a matter of very considerable 
importance that occasions arise when it is able to make its 
voice heard in matters concerned with the profession. There 
is a reference in the report to the Association being consulted 
on the question of Court fees, on which the Association would 
be able to give invaluable aid, and there must be other matters 
in which your united knowledge is really valuable, and if I am 
not flattering you, unique. There are a great many subjects 
in which I cannot imagine so great an authority as a body of 
managing clerks unless it was indeed one of the Masters of the 
Supreme Court. 

I am afraid I have exhausted the allotted time, and I content 
myself with expressing my gratitude for the kind way in which 
you have received this proposal. 


Law Association. 


The usual monthly meeting of the directors was held at 
The Law Society’s Hall on Thursday, the 5th inst., Mr. 
W. M. Woodhouse in the chair. The other directors present 
were Mr. J. D. Arthur, Mr. E. B. V. Christian, Mr. H. B. 
Curwen, Mr. P. E. Marshall, Mr. J. R. H. Molony, Mr. A. E. 
Pridham, Mr. John Venning, Mr. Wm. Winterbotham, and 
the Secretary, Mr. E. E. Barron. A sum of £130 was voted 
in relief of deserving applicants; forty-eight new members 
were elected, and other general business transacted. 





Solicitors’ Benevolent Association. 


The monthly meeting of the directors was held at The Law 
Society’s Hall, Chancery-lane, London, on the 11th inst., 
Mr. E. F. Knapp-Fisher in the chair. The other directors 
were Sir A. Copson Peake, LL.D., and Messrs. E. R. Cook, 
T. S. Curtis, E. F. Dent, E. B. Knight, C. G. May, H. A. H. 
Newington, R. W. Poole, M. A. Tweedie, and A. B. Urmston 
(Maidstone). £495 was distributed in grants of relief, thirty 
new members were admitted, and other general business 
transacted. 














COURT BONDS. 


The Bonds of the 


LONDON ASSURANCE CORPORATION 


are accepted by the High Courts of Justice, Board 
of Trade, and all Government Departments. 





Fidelity Bonds of all descriptions are issued by 


THE LONDON ASSURANCE 


(INCORPORATED A.D. 1720). 
ASSETS EXCEED £10,000,000. 
FIRE, MARINE, LIFE, ACCIDENT. 


ALL OTHER KINDS OF INSURANCE BUSINESS TRANSACTED. Write for Prospectus. 


1, KING WILLIAM STREET, LONDON, E.C.4. 


MARINE DEPARTMENT: 7, ROYAL EXCHANGE, E.C.3. 








The Medico-Legal Society. 


(President, The Right Hon. Lord Justice Atkin.) 

An ordinary meeting of the Society will be held at 
11, Chandos-street, Cavendish-square, W.1, on Tuesday, the 
17th inst., at 8.30 p.m., when a paper will be read by Dr. 
Godfrey Carter on ‘* The Psychology of the Criminal,’’ which 
will be followed by a discussion. Members may introduce 
guests on production of a member’s private card. 








Law Students’ Journal. 


To Secretaries.—Reports of meetings, lectures, etc., to ensure 
insertion in the current number, should reach the office not 
later than 4 p.m. Wednesday. 

Law Students’ Debating Society. 

At a meeting of the Society held at The Law Society’s Hall 
on Tuesday, the 3rd inst. (Chairman, Mr. Raymond Oliver), 
the subject for debate was ‘“‘ That the case of Hambrook v, 
Stokes Brothers, 158 L.T. 407, was wrongly decided.’’ 

Mr. W. S. Jones opened in the affirmative; Miss Peterson 
seconded in the affirmative. Mr. A. L. Philips opened in the 
negative ; Miss H. MacAndrew seconded in the negative. The 
following members also spoke: Messrs. V. R. Armson, J. L. 
Freedman, F. C. Spencer Wilkinson, M. C. Butler, E. G. M. 
Fletcher, J. W. Morris, J. H. F. Gethin, and H. Malone. 

The opener having replied, and the Chairman having 
summed up, the motion was lost by eight votes. There were 
twenty-three members and visitors fresent. 





Sheffield and District Law Students’ Society. 
At a meeting of the Society held in the Law Library, 
Bank Street, Sheffield, on Tuesday, the 3rd inst.; Mr. Edward 
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Bramley, M.A., solicitor, was in the chair. The subject for 
discussion was as follows : 

‘You see in a grocer’s shop a partic ularly fine Stilton 
cheese marked ‘ Wonderful value—15s.’ Having set your 
heart upon it you enter the shop with a view to buying it, 
and ask for it, and tender the price. The grocer refuses to 
let you have your favourite and offers you one from the 
back row. You insist upon having the one marked as above. 
— the grocer any right to refuse you ? ”’ 

Mr. A. D. Slater, supported by Mr. t i C. Penhale, opened 
on be Tal of the affirmative, and Mr. J. C. Kitchen, supported 
by Mr. J. d’A. Burney, on behalf of the negative. On the 
debate bs sing thrown open all the members present spoke. 
The chairman then summed up, and the moot was decided in 


the negative by eight votes to five. 








Obituary. 
Mr. Registrar Whitelock. 

The legal profession and the public in general will regret 
the death of Mr. Registrar Whitelock, of the Birmingham 
County Court, which took place at his residence, 13, West- 
bourne Road, Edgbaston, after an illness of about two months’ 
duration. During last November, Mr. Whitelock’s health 
became impaired, and towards the end of the month he had to 
discontinue his work at the County Court. He was sixty-six 
years of age. 

Mr. William Henry Whitelock was appointed Registrar of 
Birmingham County Court in 1899, in succession to the late 
Mr. Parry. At the time of this appointment he was the 
senior member of the firm of W. H. and A. R. Whitelock, 
Solicitors, of Imperial Chambers, Colmore Row, and had been 
a certified solicitor since 1883. He was educated at 
Uppingham School, proceeding thence to Trinity College, 
Cambridge, where he graduated with classical honours. 

In the court he exercised a kindly humour, and devoted 
his attention to guiding the poor and uneducated. Many a 
time when some course of action has been proposed to a 
defendant by the judge—and not accepted—Mr. Whitelock 
has interposed with ‘‘ pane look here, what his Honour is 
asking you to do is this . . .’’ followed a simple explanation 

That’s the best thing you can do, because if ycu don’t 
followed a summary of alternatives, and suitors nearly always 
took his advice. 

His help was not confined to words; more material things 
were forthcoming whenever his shrewd judgment deemed such 
help advisable. 











Legal News. 
Information Required. 
Re Mrs. MARY ANN FANN, deceased. 

It is believed that the above deceased has made a Will 
during the last ten or twelve years, but no such Will can 
be found amongst her papers. If any Solicitors or other 
persons have any Willof the above deceased in their possession 
they are requested to communicate with Holder & Wood, 
of 29, Martin-lane, Cannon-street, E.C.4, Solicitors. 


Business Announcement. 

Messrs. Oliver Richards & Parker, of lic,’ King-street, 
St. James’s, S.W.1, have taken into partnership Mr. William 
Lister Pengelly, who has been associated with them for 
some time past. There will be no alteration in the style of 
the firm. 





Court Papers. 
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Supreme Court of Judicature. 
ROTA OF REGISTRARS IN ATTENDANCE ON 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 4%. Next London Stock Exchange Settlement. 
Thursday, 19th February 1925. 





MIDDLE 
PRICE. 
11th Feb. 
English Government meee 
Consols 24% oe 
War Loan 5% 1929-47 ° 
War Loan 44% 1925-45 
War Loan 4% (Tax free) 1929- 42 
War Loan 34% Ist March 1928 
Funding 4% Loan 1960-90 ‘ 
Victory 4% * Bonds (available at par for 
Estate Duty) (Average life 36 years) 
Conversion 44% Loan 1940-44 97% 
Conversion 34% Loan 1961 oe 793; 
Local Loans 3% 1921 or after .. oo | O% 
Bank Stock | 261 


YIELD WITH 
REDEMP- 
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India 44% 195 0. 55 893 
India 34% - oe -- | 69% 
India 3% .. - ~ - -- | 59 
Sudan 44% 1939-73 o~ <. t 
Sudan 4% ‘1974 - | 88 
Transv aal Government 3% Guaranteed | 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 

Canada 3% 1938 oe ee 
—— of Good Hope 4% 1916-36 

Cape of Good Hope 33% 1929-49 
Commonwealth of [he 1940-66) 
Jamaica 44% 1941-71 ‘ 
Natal 4% 1937 .. oe ee 
New South Wales 43% 1935-45 
New South Wales 4% 1942-62 .. 
New Zealand 44% 1944 
New Zealand 4% 1929 .. 
Queensland 33% 1945 
— Africa 4% 1943-63 

Australia 34°, 1926-36 

Aor 34% 1920-40 os 
Victoria 4% 1940-60 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 at 
option of Corpn. 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 

Hull 34% 1925-55 

Live rpool 34% on or ‘after 1942 at 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. 

Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. ° 

Manchester 3% on or after 1941 . 

Metropolitan Water Board 3% ‘A’ 
1963-2003 . oe 

Metropolitan Water Board 3%, _ 
1934-2003 ‘ oe ee 

Middlesex C.C. 34% 1927-47 

Newcastle 34% irredeemable 

Nottingham 3% irredeemable .. 

Plymouth 3% 1920-60 .. 


English Railway Prior Chewee. 


Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 56 Rent Charge 

Gt. Western Rly. 5« Preference ’ 
L. North Eastern Rie. 4% Debenture .. | 
L. North Eastern Rly. 40, Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 

L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference .. 
Southern Railway 4°, Debenture 
Southern Railway 5°, Guaranteed 
Southern Railway 5%, Preference 
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